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The article states that the legislative acts of the
Republic of Azerbaijan do not provide a legal defi-
nition of «legal assistance» and «the right to profes-
stonal legal assistance». The problem of the right to
professional legal assistance has long been the subject
of research by legal scholars and remains unresolved
today. There are many positive aspecls in each of the
definitions of the right to professional legal assistance
in the legal literature. However; since these definitions
do ot cover all aspects of the right to professional le-
gal assistance, it is considered expedient for the author
to give a new definition of the right to professional
legal assistance.
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The explanatory dictionary of the
Azerbaijanilanguage states that the word «aid»
means «to help someone with something» [1].
The need for help is objective. Article 143
«Leaving in danger», of the Criminal Code of
the Republic of Azerbaijan, which came into
force on September 1, 2000, envisages: «Wit-
tingly leaving a person without help, whose
life or health is in danger and deprived op-
portunities to arrange the self-preservation
in cases, if guilty had an opportunity to as-
sist this person and was obliged to take care,
or had resulted by putting the life or health
of the person in danger — shall be punished
by fine of one thousand to one thousand five
hundred manats, or by corrective work for
the term of up to one year, or imprisonment
for the term of up to six months” [2].

Assistance should be as appropriate as
possible to the needs of the subjects to whom
it is addressed. The goals of seeking help and
assistance should be as close as possible. Sepa-
ration of these goals does not allow to achieve
the intended (expected) result. When goals
and outcomes do not coincide, abuse can oc-
cur when providing assistance.

Assistance may not be provided in an ab-
stract or vague manner according to the scope
of the subjects.

The following 12 (twelve) types of assis-
tance are distinguished in scientific literature
and mass media, including Internet informa-
tion resources:

1) welfare assistance;

2) financial assitance;
3) medical care;

4) technical assistance;
5) social aid;

6) monetary assistance;
7) non- repayable aid;
8) humanitarian aid;

9) charitable assistance;

10) veterinary assistance;

11) sponsorship assistance;

12) legal assistance.

As you can see, one type of assistance is le-
gal assistance. D.V.Talanov notes: “The term
“legal” added to the word “assistance” indi-
cates that this type of activity is enshrined in
law, has certain consequences, is not out of
control and is reinforced by legal action” [3,

p- L1].
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Legal aid reflects the level of the general
legal culture of the society. Let’s look at the
concept of legal aid, which is a movement of
special legal significance, a very necessary ele-
ment of the mechanism for ensuring human
and civil rights and freedoms, an important
legal tool.

Legislative acts of the Republic of Azerbai-
jan do not provide a legal definition of “legal
assistance”. In the most general terms, legal
assistance is defined as the assistance of one
entity to another in the exercise of its rights
and the performance of its duties. In other
words, legal assistance is the “joining” of an
external resource to resolve a legal conflict to-
gether over a period of time.

The problem of legal aid has long been
the subject of research by legal scholars and
remains not fully resolved today.

According to D.V.Talanov, “legal assistance
is organizational, welfare and intellectual as-
sistance carried out by the state bodies, otfi-
cials, citizens and their associations through
the forms prescribed by law and logically safe
means in relation to entities that have lost
the ability to act independently or are un-
able to do so, and who want to prevent or
eliminate socially dangerous, crisis situations”
[3, p. 11].

According to Panchenko, «providing legal
assistance toa personisatargeted, professional
assistance provided by legal means for the
realization of a person’s rights and freedoms
in a problematic legal situation» [4, p. 19].

According to V.S.Kashkovsky, “legal as-
sistance is assistance provided as a result of a
lawyer’s professional activity to prevent vio-
lations of the rights, freedoms and legitimate
interests of legal entities, to eliminate or re-
duce the negative consequences of such viola-
tions and to restore the necessary position of
the legal entity.

The independence of legal aid as a means
of the rights, freedoms and legitimate inter-
ests of the individual, its inability to be equat-
ed with any other guarantees in the realiza-
tion of human and civil rights and freedoms,
is conditioned by the fact that it represents
professional legal support in the implemen-
tation of the rights, freedoms and legitimate
interests of a particular person in the form of
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full or partial replacement of his legal activity
or preparation for it” [5, p. 8].

The common thing to understand the le-
gal aid is that the assistance provided to the
addressee is needed as a functional means of
overcoming a dangerous or unavoidable situ-
ation.

The content of legal assistance is qualified
assistance from outside (abroad) to ensure the
realization of the interests or needs of the sub-
jects, which are difficult to obtain in person.

An important feature of legal aid is that it
is targeted.

The basis for the provision of legal assi-
stance is the inability of the recipient to act in-
dependently in a specific or presumed social
situation. A person in need of legal assistance
may not be able to act independently for the
following reasons:

1) he/she has no ability to act;

2) his/her physical condition does not al-
low him/her to act independently;

3) he/she cannot act independently due
to his/her psychological condition;

4) it is impossible to act independently
due to lack of information;

5) he/she cannot act independently due
to lack of education.

Legal aid is manifested in the active ac-
tions of the subjects and, as a rule, begins with
a request or proposal for assistance. Legal aid
is usually provided by the competent autho-
rities.

According to M.V.Kratenko, ,,the subject
of legal assistance is the realization of the ri-
ght or obligation to provide and implement a
specific service, tool, method that contributes
to the functional effectiveness of the recipient,
under certain conditions or unconditionally”
(6, p. 21].

Legal aid is not a substitution or repla-
cement of the activity of one subject (person
receiving legal aid) with another. The person
receiving legal assistance must always act in
the direction of the legally significant actions
of his choice.

Legal aid has a special implementation
mechanism, including a strictly regulated
procedure that requires the determination of
the competence or professionalism of the re-
levant entities. It is from this perspective that




Mehdiyev P.A. - The concept and content of the right to professional legal assistance

it is possible to specialize assistance as a legiti-
mate action.

Article 61 of the first Constitution of the
independent Azerbaijan Republic, entitled
»T'he Right to Legal Aid”, which was drafted
under the leadership of national leader Hey-
dar Aliyev and adopted by referendum on
November 12, 1995, envisages:

~everyone shall have the right to high qu-
ality legal aid.

In cases provided by law, legal assistance
is provided free of charge at public expense.

Everyone shall have the right to the assi-
stance of a lawyer from the moment he is ar-
rested, detained or charged with a crime” [7].

As can be seen, the Basic Law of the Repu-
blic of Azerbaijan, authored by national leader
Heydar Aliyev, reflects the right of everyone to
receive high-quality legal assistance. National
leader Heydar Aliyev rightly stated that ,,our
Constitution reflects the historical traditions
and features of the Republic of Azerbaijan. It
will ensure the establishment of a democratic
rule of law in the Republic of Azerbaijan, the
rights and freedoms of all citizens. This is our
Constitution, the Constitution of the indepen-
dent Azerbaijan Republic”.

Professor Z.A.Asgarov rightly notes that
~the Constitution of the Republic of Azerba-
jjan widely reflects the ideas and values that
determine the direction of development of
modern civil society and form the basis of the
constitutional system, close connection of the
state and society with the law; respect for hu-
man identity and dignity; participation of the
people in the implementation of government
functions through the democratic formation
of state authorities; existence of mechanisms
for effective protection of human rights; en-
suring pluralism in the political system; to
achieve social justice, commitment to univer-
sal values, harmonization of national legisla-
tion with international law, etc.” [8].

One of the most important achievements
in the implementation of the provisions of
the Constitution has been the development
of a high-quality legal aid institution. High-
-quality legal assistance can be provided only
by a lawyer with higher education, ie a pro-
fessional with special legal knowledge, skills
and habits. It can be concluded that everyone

in the Republic of Azerbaijan has the right to
receive professional legal assistance.

By guaranteeing the right to professional
legal assistance, the Republic of Azerbaijan
undertakes to provide the necessary mecha-
nism for the realization of this right, to create
conditions for the training of qualified lawy-
ers capable of providing various types of legal
assistance to citizens and to ensure high quali-
ty legal assistance.

As an institution enshrined in the Consti-
tution, the right to professional legal assistan-
ce is inextricably linked with the essence of a
democratic state governed by the rule of law
and reflects the complex relationship between
the individual and the government to ensure
everyone’s real access to high quality legal as-
sistance.

The right to professional legal assistance is
one of the rights that form the legal basis for
all legal systems (the legal system means ,the
internal structure expressed in the unity and
harmonization of legal norms in force in the
state, as well as the division of law into relati-
vely independent parts”) [9, p. 202] is protec-
ted at a high level.

The essence of the right to professional
legal assistance has its own (special) develop-
mental dialectic, moving from form to con-
tent. Historically, there has been an increase
in the legal arsenal of legalization of assistan-
ce procedures, optimization of its means, con-
ditions and guarantees.

Below are given the definitions of the ri-
ght to professional legal assistance by scien-
tists.

According to A.S.Pleten, ,the right to pro-
fessional legal assistance means that eberyone
has the right to apply to specialized entities
entitled to qualified legal assistance to protect
their endangered or actually violated rights
in order to ensure their constitutional rights
in accordance with internationally recognized
principles” [10, p. 10-11].

According to Y.S.Lyubovenko, «the right
to professional legal assistance means that
it is guaranteed by the constitution that
everyone shall have right to receive necessary
information, consultation and practical aid
on a contractual basis (repayable and non
repayable) or free of charge in realization of
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the rights, freedoms and legitimate interests
officially provided by entities that are formally
indebted to it» [11, p. 17-18].

The opinion of N.R.Mukhudinova,
who defines the right to professional legal
assistance in criminal proceedings, is more
interesting. She believes that «professional
legal assistance in criminal proceedings is the
activity of persons (subjects) authorized by
law in a timely manner, in accordance with
the law, using the necessary legal means in
accordance with the procedural situation and
the requirements of the law. It is necessary to
assist in the protection of the rights, freedoms
and legitimate interests of all, the restoration
of violated rights, and the prevention of
unlawful, unjustified restriction of rights,
freedoms and legitimate interests» [12, p. 8].

In the objective sense, the right to
professional legal assistance in criminal
proceedings means «an interdisciplinary legal
institution that regulates the right of everyone
with a constitutional right to high quality
legal assistance, combining the norms of
constitutional law, criminal procedure law and
other areas of law. In a subjective sense, this
right, as a specialized legal aid, embodies the
type and extent of possible conduct aimed at
benefiting a person in criminal proceedings»
[12, p. 14].

There are many positive aspects in each
of the definitions of the right to professional
legal assistance in the legal literature.
However, I think that these concepts do not
cover all aspects of the right to professional
legal assistance, and therefore we consider it
appropriate to define the right to professional
legal assistance as follows:

«The right to professional legal assistance
is a state gurantee provided through
normative legal acts for necessary assistance
from a lawyer with higher education who has
legal knowledge, skills and habits, allowing
everyone effective protection, including
the protection of their rights and legitimate
interests with the application of acts included
in the legislative system of the Republic of
Azerbaijan».

The definition of the right to professional
legal assistance reflectsits content. The content
of the mentioned right includes the State
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guarantee for the effective protection of the
rights and legitimate interests of individuals
provided through normative legal acts and
implementation of the said state guarantee
providing necessary assistance related to the
application of acts included in the legislative
system of the Republic of Azerbaijan, through
a lawyer with higher education who has legal
knowledge, skills and habits.
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Mexouee ITonao Anei ozny - dokmopanm
Kagpeopvr Koncmumyyuonnozo npasa baxun-
CK020 20Cy0apcmeennozo yHugepcumema
IIOHATHUE U COAEP;KAHUE ITPABA
IIPOPECCHUOHAABHOM IOPUAUYE-
CKO¥ MTOMOIIH
B crarne yKa(}I)IBaeTCH, YTO 3daKOHOAATEADb-
Hble aKkTbl Azepbaligkanckoil Pecnybaukn He
cogepiKaAT IOPHAHIECCKOTIO OIIPpEACACHH I10-

HATUH «IOpUAWYecKasd IOMOIIb» H <«IIPABO
HAa TPOPECCHOHANBHYIO IOPUAUYECKYIO II0-
Momib». [Tpo6aema npasa Ha MpoOpeccnoHaANb-
HYIO I0PUAHYECKYIO TTOMOIIb JaBHO SBASETCH
Ipe/JMETOM HUCCAE€JOBAHUSA YYEHBIX-IOPHCTOB,
U /0 CHUX IOpP OCTAETCA HepemeHHoH. B Kaxk-
JAOM H3 OIIpPEJEACHHUI IpaBa Ha IpPOPeccHo-
HAABHYIO IOPHAHYECKYIO IIOMOIIL B IOPUAH-
9eCKOH AHTEpaType, €CTb MHOTO IIOAOKH-
TEABHBIX acnekToB. OJHAKO, TOCKOABKY dTH
OIIpEeJEACHUS HE OXBATBIBAIOT BCE ACIEKTHI
npasa Ha MPOPECCHOHANBHYIO IOPUANIECKYIO
IIOMOII[b, ABTOP CYHUTAET I[eA€COOOPaA3HBIM
AaTh HOBOE ONpEJEACHHUE IpaBa Ha mpodec-
CHOHAABHYIO I0PH/AHYECKYIO IIOMOMIb.

KaroueBnie caoBa: Azepbaiigxanckas Pe-
cnybAMKa, rocy4apcTBo, KOHCTHTYI[HSA, TTOHSA-
THE, IIPABO.
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