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Cmamma npuceauena anamsy cyoexmusHor
CMOPOHU  KPUMIHALDHO20 NPABONOPYUEHHA, Ne-
peddauenozo cm. 371 KK Yipainu. Josedeno, wo
3 YPaxysanuam 3anpononosarux y HaAyyl Kpumi-
HANLHO20 NPasa Meopemuunux nioxodie 00 posy-
MIHMHA NOHAMMA «3AEL00MOCHIL»> CII0 GUIHAMAU, U0
guxopucmanms 8 oucnosuyii w. 1 ma w. 2 cm. 371
KK Yrpainu wiet o3naxu caiouumyv npo ycidom-
NeHHA 0c00010 00’ EKMUSHUX AKOCMEN BUUHEHO20
Her 0LANHA, 16020 PAKMUUHUX 03HAK | 6KAIVE HA
MOJNCIUBICMY BUUHEHH A 3ABI00MO HE3AKOHHUX 3a-
MPUMAHHA, NPUBODY, 00OMAWHBO0 apewumy abo
MPUMAHHA NIO 8APMOT0, MINOKU 3 NPAMUM YPMUC-
n0M.

Kniouoei crosa: cyb’exmusna cmopona, suna,
YMUCER, NPOMUNDABHICMD, KPUMIHATOHE NPaso-
NOPyUeHH .

ITocranoBKa mpobaemu

Jx Big3HAYA€TbCA B IOPHU/AHYHIN AlTepary-
pi, cy0’€KTHBHA CTOPOHA — YU HEe HaMCKAQAHI-
MHH AAA JOCAIAKEHHA Ta KPUMIHAABHO-IIpA-
BOBOTO AHAAI3y EAEMEHT CKAAAY KPUMIHAABHO-
ro npasonopymenss. [Ipu ripomy 1i 3HaYeHHSA
BaKKO nepeoninutu. Koncrurymisa Ykpainu B
cT. 62 BCTaHOBUAA, O 0coba BBAKAETLCA He-
BUHYBATOIO y BYMHEHHI KPHUMIHAABHOTO TIpa-
BOIIOPYIIIEHHA 1 He MOke OYyTH 1iJ4aHa KpuMi-
HAABHOMY IIOKAPaHHIO, JOKu ii BuHy He Oyse
JAOBEAEHO B 3AKOHHOMY HOPAAKY 1 BCTAHOBAE-
HO OOBHHYBAABHHM BUPOKOM cyay. Ile koHcTH-
TyIliiHE TTOAOKEHHS 3HAMIIAO CBOE BTIACHHSA
B 4. 2 cT. 2 KpuMIHAaABHOTO KOZ€KCy YKpaiHH.
KpumiHarbHe IpaBo HpH/AIAAE TPOOAEMI BHHH
0COOAHUBY yBary, OCKIABKH HailMEHIIIEe BIAXH-

A€HH B/ IPUHITUITY BUHHOI BIAIIOBI4aABHOCTI
IPU3BOAUTH 40 HMOPYILIEHHs 3aKOHHOCTI, IIPH-
TATHEHHs 40 KPUMIHAABHOI BiJIIOBIZAABHOCTI
HEBUHHOTO. BcraHOBAeHHS Cy6’'€KTHBHOI CTO-
POHH HE MEHII BAKAUBE, HIK 00’ €KTHBHOI,
10 HepigKo He Geperbcs A0 yBaru IpHU Po3-
CAIAYBAHHI Ta CyOBOMY PO3TAAAl KPUMIHANB-
HUX cipas. [IpaBuAbHE BCTAHOBACHHS O3HAK
cy6’€KTUBHOI CTOPOHU OOYMOBAIOE KBaAidika-
I[iJ0 KPUMIHAABHOTO MPABONOPYHIEHHA B IO-
BHI BIAIIOBIJHOCTI 4O 3aKOHY.

AHaAl3 OCTaHHIX JOCAIAXKEHB
i my6aikamii
ITpobAreMoOI0 KpHMIHAABHHX IIPaBOIOPY-

IIEHb [POTH  HPABOCYAAsl  3araaoM, a
TAKOK KPHUMIHAABHOTO  IIPABOIIOPYIICHHS,
nepeagbagenoro cr. 371 KK  Ykpainu,

3aiMaAncsa Takl BYeHl, AK A. Taaaxosa,
C. Aenucos, P. Meabuuk, A. ITarwox, B. Taii,
B. Ycrumenko ta g,

Mera

YCBIZOMAIOIOYH, IO B MEKaX OJHIEI KO-
POTKOi HAayKOBOI CTaTTI BUBYUTHU BCi IHTAHHA,
IIOB’A3aH] 13 3a4€KAAPOBAHHMU IIHTAHHIMU,
HE BU/AAETHCS MOKAUBHUM, MU 3BEPHEMO YBary
AHMIIE Ha HAUOIABIN 6230B1 NIAXOAH 1 IIOAOKEH-
HA, 3AAMIIUBINY BCE 1HIIE AAL IOAANBIINX Ha-
YKOBHX PO3BIJOK.

Bukaaa oCHOBHOTrO MaTepiaAy
Hespaskaoun Ha 3HAYHY KIABKICTB ITyOAiIKa-
il 3 IUTAHb, IPUCBAYCHUX IIPOOAEMAM KpPH-
MIHAABHOI BIAIIOBIZAABHOCTI 3aBlZOMO He3a-
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KOHHI 3aTPUMAaHHA, IPUBIJ, JOMAIIHINA apeT
abo TpHUMaHHS IiJ BapTOIO, JOCI 3AAHIIAETHCS
He BUPINIEHUMH IJina HU3KA ITUTaHb, BKAIOYA-
I09H { NUTAHHA CyO €KTHBHOI CTOPOHU LILOTO
KPUMIHAABHOTO IIPABOIOPYIIEHHSA, IO Ja€
MiCTaBU CTAaBUTH MHUTAHHA IPO HEOOXIAHICTH
HPOBEAEHHS TAKOTO JOCALKEHHS.

3BepTarodM yBary Ha Pi3HOMaHITHI HayKOBI
HiAXO0/JH BUEHHX /O O3HAK Cy6 €KTUBHOI CTOPO-
HU KPUMIHAABHOT'O IIPABOIOPYILEHHS, IIEpes-
6auenoro cr. 371 KK Ykpainu, MoKHA CTBEp-
AKYBATH, 11O ICHY€E AOCUTH HMOIIMPEHA JYMKa,
10 iX cy6’€KTHBHA CTOPOHA XaPaKTEPU3YETHCS
TIABKH IIPSIMHUM YMHCAOM, Ha IO BKAa3ye Taka
O3HaKa, AK «3aBigoMicTb» [1, c. 139].

Le mosACHIOETBCS THM, IO 3aB1AOMICTD, Xa-
PAKTEPHU3YETbCA YCBIAOMAECHHAM 0C06010 Ti€l
94 1HIIOT PpaxTuIHOI obcTraBuUHU, 3aBXKAU O3HA-
9a€ JOCTOBIPHICTh 3HAHb BUHHUM IIPO IO 00-
CTaBUHY, BUKAIOYAIOYN BYMHEHHS 3a3HAYCHHIX
Aiil 3 HeobepekHOCTI 260 3 HENPSAMUM YMHC-
AoMm[2, c. 13].

OrKe, BUKOPUCTAHHA B JUCHO3UIII CT.
371 KK Ykpainu Takoi O3HAKH, SIK «3aBIgO-
MICTb», CBIZYUTH IIPO YCBIZOMAEHHSA 0C060I0
00’6éKTUBHUX (PAKTHYHUX O3HAK 1 BKA3ye Ha
MOKAUBICTL BYMHEHHA 3aB1JOMO HE3AKOHHUX
3aTPUMAHHs, IPUBOAY, JOMAIIHBOIO APEIITY
abo TpUMaHHA 11iJ BapTOIO, TIABKH 3 IPSAMUM
YMHUCAOM.

3 orasAgy Ha Te, o 32 IOPUAUIHOIO IPHPO-
AOI0 3aB1JOMO HE3aKOHHI 3aTPUMAHHS, IPUBIA,
AOMAIIHINA apemT abo TPUMaHHA 1IiJ BapToOIo,
€0COOAMBUM BHAOM 3AOBKHBAHHA BAAJOIO,
BUHHUI He BUXOAMUTL 34 MEKI CBOIX 3BUYAM-
HHX IIOBHOBAXKE€Hb, IIPOTE BiH YCBIZOMAIOE, 11O
B ITUX KOHKPETHUX OOCTaBHMHAX BIH HE IIOBH-
HeH OyB IIi ITOBHOBA)KEHHS 3AIHCHIOBATH, a,
341HCHIOIOYH IX, BIH YCBIJOMAIOE, IIIO II€ CTAAO
MOKAUBHM AHIIE 3ABASKH HOrO CAYKO0BOMY
CTaHOBHINY, 1 floro moBeJiHKa iije BpO3pi3 i3
AIAABHICTIO TOTO TPABOOXOPOHHOTO OpraHy, y
AKOMY BiH npanioe [3, c. 14].

[Topsia 3 yCBIAOMACHHAM PAKTUIHUX O3HAK
AlAHHA BIAIIOBIZAABHICTD 32 YMUCHI 3aTPpUMaH-
Hsl, IIPUBLA, JOMAIIHIA apemT ab0 TPUMaHHSA
111/l BAPTOIO HACTAE TIABKH B Pa3i YCBIZOMAEHHS
0c06010 IXHBOI COITIAABHOI O3HAKH — CYCITIABHOI
He6e3IevHOoCTI, M0 XapaKTepPHU3YEThCSA 34aT-
HICTIO 3aIIOALIOBATH IIKOAY IEBHHUM CYCIiAb-
HUM BIJHOCHHAM, OXOPOHIOBAHUM KPHUMIiHAAB-
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HUM 32KOHOM, a TAKOK 3JaTHICTIO CTBOPIOBATH
3arposy 3anogigaHH:A Takoi mkoau. I[Ipu ripomy
cy0’€KT MOsKe TOUYHO He 3HATH, Ha SIKU Oe3ro-
cepeaHil 00’€KT mocsirae Horo AisHHA, OJHAK,
0oOMesKyI0UH IIpaBo ocobu Ha cBobogy Ta 0oco-
61CcTy HEZOTOPKAHHICTh BCyNEped HaAEKHIN
IIpaBOBIi mpouegypi, BiH, 6y4ydn IOKAHKa-
HUH 3a cAYy:KO0BUM 060B’A3KOM 6OpOHNTH 3a-
KOHHICTb, 6€3yMOBHO, 34aT€H YCBIZOMAIOBATH
CYCIIABHY HeOE3MeYHICTh TaKuX Jiif, yKe 3a-
KAQ/JleHy B IOPYIICHHI KOHCTHTYLIHHHUX IIpaB
rpomajsu [4, c. 97].

OcobAuBy yBary IpH XapaKTE€pPUCTHUIL
cy6’€KTHBHOI CTOPOHHM KPHUMIHAABHHUX IPABO-
nopyuiens, nepeabadenux cr. 371 KK Ykpai-
HU, BAPTO NPHUAIAUTH YCBIJOMAEHHIO CAYKOO-
BOIO 0CO60I0 IPOTHIIPABHOCTI JISAHHS.

3rigHO 3 HpPHUHIUIIOM <«HE3HAHHS 3a-
KOHY HE 3BIABHAE BiJg BIAIIOBIJAABHOCTI»
(ignorantiajurisnonexcusat — AaT.), YCBIZOM-
A€HHA IIPOTUIIPABHOCTI JiIHHA TPAAUILIITHO He
BKAIOYAETHCA B MIOHATTS YMHUCHOI pOPMU BUHH,
IpOTEe CKAQAU JOCAIAKYBAHMX KPHMIHAABHHUX
IIPABONOPYIIEHDb MICTATH OAAHKETHI JHCIIO3H-
1ii, @ OTkKe, € CKAAJaMH 31 3MIIIAHOIO IPOTH-
IIPABHICTIO, YHACAIZOK YOTO HE3AKOHHICTH 3a-
3HAYEHUX /JiHb BU3HAYAETLCA HE TIABKH THM,
10 BOHU NPAMO HepegdadeHi KpUMIHAABHUM
3aKOHOM, aA€ 1 TUM, IO BOHH 3aBKAU BHPaKa-
I0THCS B IIOPYIIEHH]I IPUIIHCIB TPOIIECYaAbHHUX
3aKOHIB.

Y 1pbOMy BHIIAAKY CAl4 BUXOJAUTH 3 YCBI-
AOMAEHOCTI  CAyxKOOBUMH  ocobaMH  Oprasis
PO3CAIAYBAHHSA, MPOKYPATYpPH Ta CyAy HPOTH-
MIPABHOCTI Aiif, 110 BUNHAIOTBCA BCyeped BHU-
MoraM KPHUMIHAABHOTO MPOIECYAaABHOTO 3aKO-
HOJABCTBA, AKE, Y CBOIO YEPTry, IPYHTYEThCA HA
CBOEPIAHIN Ipe3yMIii 0613HAHOCTI TAKUX OClO
3 poIeypPHUMH ITUTAHH AMH.

CAYLIHICTH TAaKOTO MiAX0AY, MO-IEpIIe, 3y-
MOBAEHA THM, IIJO IIpaBa i 060B’A3KM 3a3Have-
HHX 0Cib6 TTpU 3aCTOCYBAaHHI TPHUMYCOBHX 3aXO-
AIB JJOCHTb 9iITKO PEIAAMEHTOBAHI B HOPMATHUB-
HUX AKTaX, 0 BUKAIOYAE iX HEPO3yMiHHA a60
HEOJHO3HAYHE TAYMAY€HHs, A MO-APYyre, THMU
0COOAMBHUMHU BUMOTAMHU, K1 CTABAATBCA JO €T
Kareropii cAy:k60BUX 0cib IpH IPU3HAYEHH] IX
Ha I10cajy, 30KpeMa, 1€ HasABHICTh BUIOI IOpH-
AWYHOI OCBITH Ta IIEBHOTO JOCBiAYy poboTH, 1o,
BIAIIOBiAHO, Nlepejbadae HAABHICTh Y HUX JO-
CTaTHIX 3HAHb 1 HaBUYOK [H, c. 188].




3aroaounnii B. - Oco60.1HBOCTI Cy6’€KTHBHOT CTOPOHH CKJAaAy KPHMIHAJIBHOIO...

OTixe, y IUX CKAQ/ax 3a3Ha4YeHl 0COOH ITiA-
KOM YCBIJOMAIOIOTH HE TIABKHM CYCIIABHY He-
6e3neKy, ane i IPOTUIIPABHICTL CBOTO BYHHE-
HorO AlsiHHA [6, c. 210].

Tak caMO MOBUHHO BUPINTYBATHCA ITUTAHHSA
if MPO KPUMIHAABHY BIATIOBIZAABHICTb yYaCHH-
KiB IIPABOBIJHOCHH, IO BUHUKAIOTh Y 3B A3KY
3 IPUAHATTAM PIlIEHHA PO B3ATTA 0cO6H i
BApPTy ¥ NPO/JOBKEHHAM TEPMiHIB TPUMAHHSA
i BApPTOIO, @ CaMe: CALAYOro Cyaai, IPOKypo-
pa Ta cyay. KoskeHn 3 HUX Hece CaMOCTIMHY Big-
MOBIZAABHICTh 3a BUMHEHHS 3a3HAYE€HHUX JIH,
TOMY HIO HPOIIECYaAbHO HAJIAE€HHUH IPaBOM
BUBYATH BCl HEOOXIJHI MaTepiaAM KPUMiHAAD-
HOTO INIPOBA/KE€HHA, fAKI OYAH MiACTABOIO JAAA
IHINIIOBAaHHA Hi€l npolegypu. 3a3HadeHi 0Co-
61 He MOKYTh 6YTH IPUTATHYTI JO KPUMIHAND-
HOI BIAIIOBIZAABHOCTI AHIIE B pa3i BBEJCHH
iX B OMaHy, HAIpUKAAJ, IIASXOM HaJaHHSA
cparbCHPIKOBAHUX MaTePIaAlB PO3CAIAYBAHHS
[7, c. 166].

Tpaguniiino B paMKax JOCAIAKEHb MO-
TUBU 3aBIJOMO HE3AKOHHHUX 3aTPHUMaHH,
HNPHUBOJAY, JOMAIIHLOTO apemTy a0 TpUMaH-
HA Ii/J BapTOIO HE PO3TAAZAANHMCA 3 IPHYH-
HH TOTO, IO BOHU NpPAMO He mepegbadeni
B JAUCIO3MIII CTATTI i Ha KBaAipikamiio Ji-
SIHHA, Ha AYMKY 6araTtbox JOCAIJHHKIB, He
BIIAHBAIOTh.

OgHak nosiBa B YUHHIA pegaknii cT. 371
KK YKkpainu 9yacTUHH TPEThOi, AKOIO BCTAHOB-
AIOETBCA KPHUMIHAABHA BIAIIOBLZAABHICTH 3a
BYNHEHHs 3a3HAYEHHUX JIAHb 3 KOPHUCAHBHUX
CIOHYKaHb ab60 IHIHMX OCOOHMCTUX IHTEpECIB,
6e3yMOBHO, aKTyaAidye ix gocaigxennsa. Tyr
CAl4 3a3HAYUTH, 0 BKa3iBKAa HAa KOPHUCAHBI
9y iHII 0CcOGHCTI iHTEepecHu AK KBaAipikyiodi
O3HAKH € NPHUIIOMOM 3aKOHOJABYOI TEXHIKH
OIUCY O3HAK BIAIOBIAHOTO CKAAJZy KpHUMi-
HAABHOTO MpPAaBONOPYyIIeHH:A. besnepeuno,
IO 3aKOHOJABEIb, PO3POOAAIOUHN 1[I0 HOPMY,
ypaxyBaB KPHUMIHOAOTIYHY XapaKT€PHUCTHKY
CAYAKOOBOI 3AOYMHHOCTI, IO CBIAYHTH IIPO
HEYXUABHE 3POCTAaHHA AHAAI30BAHOTO BUAY
KPUMIHAABHHUX IPABOIOPYIIEHD, BYUNHEHHUX 3
KOPHUCAHUBHUX MOTHUBIB.

Ockinpkn B KK Ykpainu HoHATTSA KOpHC-
AHBOTO MOTHBY HE PO3KPHBAETBLCS, BBAKAEMO
32 MOKAMBE 3BEPHYTHCS 4O HOTO TAYMadeH-
usa Ilarenymom Bepxosmoro Cyay Ykpainwy,
mo wmicturbesa y 1. 10 ITocranosum Ne 2 Big

07.02.2003 p. «ITpo cyj0oBy IpaKTHKY B CIIpa-
BaX PO 3AOYMHH IIPOTH KUTTA Ta 340pPOB A
ocobu», ge IiJ KOPHUCAMBUMH MOTHBAMH PO-
3YMIETBCA TIABKHM OaKaHHS OJep;KaTH Mare-
piaabHi 6Aara gasa cebe abo gasA iHmUX ocib,
oJepsKaTu M 30€perTa mesHi MaifHOBI IPaBa,
YHUKHYTH MaTe€piaAbHHX BUTPAT 9i 060B’A3KIB
abo gocartu iMool MarepiaabHOI BUroAu [8, c.
41-42].

CAlZ 3a3HAYMTH, 110 AHAAOTIYHHUHN IMAX1/
A0 PO3YMIHHA ITbOTO MOTHBY CIOCTEPIra€Th-
cA ¥ y BITYU3HAHIH KPHUMIHAABHO-IIPABOBIH
Alteparypi [9,c. 24]. Buxogsaun i3 3ampormno-
HOBAHOI B TE€OPii KPUMIHAABHOTO IIPaBa KAQA-
cupikanii MOTHBIB KPUMIHAABHUX IIPABOIIO-
pymesns [10, c. 88], a Takok 3 ypaxyBaHHAM
BUIIIEBUKAQJEHOTO, BBAKAEMO, IO KPHMi-
HAaABHI IPAaBONOPYIIEHHs, nepesbadeHi 4.
1 14.2cr. 371 KK Ykpainu, MOXyTh 6yTH
BUHHEHI IE€PEBAKHO 3 MOTUBY XUOHO 3pO3Y-
MIAUX IHTepeciB cAyxKOH, agke caMe B IIbOMY
MOTHBI 3 HAMOIABIIOI0 BUPA3HICTIO IPOSIBAS-
€TbCA 3B'A30K CIIOHYKAABHUX IPHYMH, AKI
3YMOBHUAU BUMHEHHSA KPHUMIHAABHOIO IIPABO-
HOPYIIEHHS, 13 cpeporo AIAANBHOCTI CAYKOO-
BOI 0COOH.

IIpr IbOMY OCHOBHOIO O3HAKOIO BYMHEH-
HA KPUMIHAABHHMX IPABONOPYIIEHD, 3TIAHO 3
ITUM MOTHBOM, € IIPAarHEHHSA PO3KPHUTH KPUMi-
HaAbHE MPABONOPYHIEHHA 1 6y/Ab-IIO MOKapa-
TH «3AOYHHIIA», IO IMPOBOKYE ParbCHPIKAIIIIO
MaTepianiB KpUMIHAABHHUX CIPaB 1 3aCTOCYBAH-
Hs HE3AaKOHHHX METO/JIB 1 3ac0o0iB pPO3KPHUTTA
KPUMIHAABHUX IPABOMOPYHIEHb 1 BHKPHTTS
BUHHHX.

IToai6H1 PpakTH OB’ A3aHI 3 YK€ YCTAACHOIO
cepe/J NPAKTHYHHUX IIPALiIBHUKIB ITO3HIIIEIO,
BIAIIOBIZHO 40 AKOI AASL PO3KPHTTS CEPHO3HO-
ro KPUMIHAABHOTO IPABOIOPYIIEHHS MOKHA
HMOPYIINTH 3aKOH «B IHTEpecax cupaBu». Binb-
IIIe TOTO, Y caMili TpodeciiiHiii JIAABHOCTI CITiB-
POOITHUKIB OpraHis MPaBONOPAAKY HEMUHYYE
BUHHKA€ HEOOXIJHICTh BUPINIEHHA THX YH iH-
IINX MPABOOXOPOHHHUX JUAEM. Y AiTeparypi
BUJIASAIOTBCSA TPH TaK 3BaHI KAACHYHI JUAEMU,
HANUTIONINPEHINII B TPABOOXOPOHHIH AIAABHOC-
Ti, 1K1 ICTOTHO BIIAUBAIOTHh HA 3aKOHHICTD A1 1
npuifHATHX pimens [11, ¢. 65]: 1. Ilpasga un
npasocyaas; 2. Hanexkna npasosa npornegypa
YU KOHTPOAB Ha/ 3AOYUHHICTIO; 3. YeCHICTh un
BIA/AHICTbD.
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KpiM TOro, y IOpHAHYHHX JKEpeAax J0
YHCAQ CIIOHYKAHb, BUKAMKAHUX XHOHO 3po3y-
MIAMMH IHT€pecaMH CAYKOU, BIAHOCATH IIOM-
CTy, HEHaBHCTh, MAPHOCAABCTBO Ta Kap €PU3M.

He nigrpuMyioun Iio IO3UIIII0, BBAKAEMO,
1110 3a3HAYEHI MOTHBHU BXOJATD JO YHUCAA MOTH-
BiB, BUKAMKAHHUX IHITUMH, KPIM KOPUCAHBOCTI,
0COOMCTUMH IHTEpeCcaMH, KOTpl AK KBaAl(i-
Kylo4ya o3Haka nepegbadeni B 4. 3 cr. 371 KK
Ykpainn. Tak, came iHmi ocobucri inTepecu
nepes6a4aloTh IParHeHHA BUHHOIO OTPUMATH
AAs1 cebe BUTOAy HeMaTepiaAbHOIO XapaKTepy,
HAIIPUKAQJ IIPOCYBAHHA IO CAYKO1, OTpuMaH-
Hs 4YeProBOTO 3BAHHSA YU KAACHOTO YHUHY, HAro-
poaHu, ii MOKYTb 6YTH 3yMOBAE€HI TAKUMU CIIO-
HYKAHHSIMU, SIK Kap €pPU3M, IIOMCTA, 3a34PICTh,
6a’kaHHA NPUKPACHTH /JIlCHE CTAHOBHINE 1
MPUXOBATH CBOIO HEKOMIIETEHTHICTH TOmo[12,
c. 896].

BucuoBku

Otxe, 3 ypaxyBaHHAM 3aIIPOIOHOBAHHUX
y Haylll KPUMIHAABHOTO IIpaBa T€OPETUYHHX
HiAXOAIB 40 PO3YMIHHSA IOHATTS «3aBlAOMOC-
Ti», CAl4 BU3HATH, IJO BUKOPUCTAHHSA B JAHC-
no3unii 4. 1 Ta 4. 2 cr. 371 KK Ykpainn miei
O3HAKH CBIAYHUTH IIPO YCBIZOMAEHHA 0C060I0
00’ €KTUBHUX SAKOCTEM, BAACTUBOCTEH BYHUHE-
HOTO HEI0 JiAHHA, Horo PaKTHYHUX O3HAK I
BKa3y€ HAa MOKAHBICTb BYHHEHHS 3aBIZOMO
HE3AKOHHUX 3aTPHUMaHH:A, NPHUBOAY, JOMalll-
HbOro apemry abo TPUMaHHS IIij BapTOIO
TIABKH 3 IPSAAMHUM YMHCAOM. Buxogs4u 3 ycsi-
AOMAEHOCTI CAY:KOOBUMH 0OcobaMHu OpraHis
PO3CAigyBaHHSA, IPOKypaTypu Ta CyAy Hpo-
THIIPABHOCTI Aiif, IO BYHHSAIOTHCS BCyIEped
BHUMOTaM KPHUMIHAABHOTO IIPOII€CYAABHOIO
3aKOHOJABCTBA, SIKA, Y CBOIO Yepry, IPYHTY-
€TbCA Ha CBOEPIAHIN mpesymmIii 06i3HAHOCTI
TakHUX OCi0 y mponesypHUX MUTAHHAX, MOKHA
3 YHEBHEHICTIO CTBEPAKYBATH, IIJO 3a3HAYEHI
0cOOHU IIAKOM YCBIJOMAIOIOTH HE TIABKH He-
6e3redHicTh, are i NIPOTHIPABHICTH BUYMHE-
HUX HUMH J1SHb.
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Zatolochnyi Vitaliy

FEATURES OF THE SUBJECTIVE SIDE
OF THE CRIMINAL OFFENSE PROVIDED
BY ART. 371 OF THE CRIMINAL CODE OF

UKRAINE

The article s devoted to the analysis of the
subjective side of the criminal offense under Art.
371 of the Criminal Code of Ukraine. It is proved
that taking into account the theoretical approaches to
understanding the concept of «consciousness» proposed
in the science of criminal law, it should be recognized
that the use in the disposition of Part 1 and Part 2
of Art. 371 of the Criminal Code of Ukraine this
sign testifies to the person’s awareness of objectively
existing qualities, properties of the act committed by
him, his actual signs and indi- cates the possibility
of knowingly illegal detention, pretext, house arrest
or detention, only with direct intent. Based on the
awareness of officials of the investigation, prosecutor’s
office and court of illegal actions commit- ted contrary
to the requirements of criminal procedure law, which,
m turn, s based on a presumption of knowledge of
such persons in procedural matters, it is safe to say
that these persons are not fully aware not only danger,
but also the illegality of their actions.

Along with the awareness of the actual signs of
the act, the responsibility for intentional detention,
ar- rest, house arrest or detention occurs only when
a person is aware of their social sign - social danger;
charac- terized by the ability to harm certain social

relations protected by criminal law and pose a threat
of such dam- age. At the same time, the subject may not
know exactly what direct object his actions encroach
on, however, restricting a person’s right to liberty
and security of person contrary to due process of law,
he, of course, ex officio to defend the rule of law, is
certainly able to be aware of the public danger of such
actions, which is al- ready inherent in the violation
of the constitutional rights of citizens. Traditionally,
research has not considered the motives of knowingly
illegal detention, arrest, house ar- rest or detention
due to the fact that they are not explicitly provided for
i the article and do not affect the qual- ification of
the act, according to many researchers.

However, the appearance in the current version
of Art. 371 of the Criminal Code of Ukraine of
the third part, which establishes criminal liability
for commutting these acts of selfish motives or other
personal interests, of course, actualizes their study.
1t should be noted here that the indication of selfish
or other personal interests as qualifying features is
a technique of legislative technique to describe the
features of the relevant composition of the criminal
offense. Undoubtedly, the legislator, developing
this rule, took into account the criminological
characteristics of official crime, which indicates
a steady increase in the analyzed type of criminal
offenses commatted for selfish motives.

Keywords:  subjective  side,
wrongdoing, criminal offense.
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