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NMOCTAHOBJIEHMH KOHCTUTYIIMOHHOTO
CYIA ABEPBAMIKAHCKOM PECIIYBJINKH KAK
®OPMAJIBHBIE (ITIPABOBBIE) HCTOYHUKHU
YITOJIOBHOTO IPABA
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Cozdanvrii 6 1998 200y Koncmumyyuonnvii
Cyo Asepbationcancroti Pecnybruxu 3anan 3na-
UUMENDHOE MECMO 6 CUCTEME 0P2aH08 20CY0ap-
cmeennou enacmu cmpanovr. Cheou saxcretiuux
Hanpasrenuti 20 0eAmMeNvHOCmMU — MONKOBA-
nue Koncmumyyuu, 3ax0n06, Konmpons 3a co-
0MBEMEMBUEM  HOPMAMUBHO-NPABOBBIX AKIMOB
Ocnoenomy 3axony, sauuma npas u c60000 ue-
ROBEKA U 2PANCOAHUNA.

ITpasosas  cucmema  Asepbaitdsncancroi
Pecnybnuxu omuocumes x KOHMUHEHMALLHOU
cucmeme npasa. Cyovwr AP 6 3nauumenvnoi
cmenenu He MOLAANMCA HA NpPeuedeHmmoe
npaso u cy0ebnvril npeyedenm, 3a UCKIOUCHU-
em pewenuti Kowemumyyuonnozo Cyoa, peuie-
HUA €)Y008, KAK NPAsuLo, He Paccmampusarom-
CA KaK UCMOUHUK NPasa.

Haonexcawasn — pearusavus — y20106H0-
npasosuix Hopm 00A3aMENbHO Mpebyem Yema-
HOBILEHUSA Peanvr020 COOCPIHCAHUA UMEHOUUXC A
8 nux nonodxcernuit. ITosmomy monkosanue nopm
V201081020 3AKOHOOAMENDCMEA eCMb  BANCHVIM
YCL0BUEM NPABULLHOU UX Mparmosku, obecne-
wusarowel popmuposarue cmadbULLHOU U YHU-
Puyuposannott. NPaxmuxyu NPasonpuMerHeHUn.
Cyovr, ocywecmenasn cy0onpousgoocmeo, KoH-
Kpemusupyrom u 0emanusupyrom oduue Hopmut,
pacxpvisaroujue codepacarue OYEHOUH DL
NPasosvIx NOHAMUL U CO30arUUE NPABONONO-
dcenue — npoobpas nonroyennot nopmwvr. He-
00X00UMOCD MOUN020 ONPedeNenUs B0NU 3a-
KOHOOGMENA, BONNOUECHHOU 6 MeKcme 3aKONA,
00yCR08EHO He MONLKO nompedbrocmamu npaso-

NPUMEHEHUA, HO U 3a0aAUeU NO YCMPAHEHUI He-
00CMamK08 3aKOHOMEOPUECKOU 0eAMELDHOCTIU.

Oguyuanvroe monxosanue 3axonos AP,
YCMAHOBNEHUE  COOMBEMCMEUA  HPUOUUECKUX
HOpM (8 MOM uUCTe U Y2OR08HO-NPABOBLX)
Koncmumyyuu Asepbaiiooncancxoti Pecnybruru
(ux KOHCMUMYYUOHHOCIL ULU  HEKOHCMUNY-
YUOHHOCTID) €CMb 0CHOBHWIMU HANPAGIEHUA-
mu deamenvrocmu Kowcmumyyuonnozo Cyoa
AP. B coomeemcmeuu ¢ wacmvro IX cm. 130
Koncmumyyuu AP pewenua Konwcmumyyu-
onnozo Cyda Asepbationcancroi Pecnybruxu
umerom 06A3aMeNvHYH CULY Ha 6cetl meppumo-
puu Asepbaiioncancroit Pecnybruru. Pewenusn
Koncemumyyuonnoeo Cyda Asepbaitoxncarcroi
Pecnybnuru noonexscam onyonuxosanuro.

Koncmumyyuwonrnocms — nonoxcenuit  y20-
1081020 3axonodamenvemea AP obecnevwusa-
M 3AKOHO0AMENd NPU NPUHAMUU 3AKOHOE U
Konemumyyuonnwiii Cyo AP 60 epemsa ocywecm-
BNLEHUA KOHCMUMYYUOHHO20 KOHMPONLA 0eUCTBY-
0UE20 3AKOH00AMELDCMBA UePe3 KOHCMUMYUU-
onmoe cyoonpoussodcmso. Koncmumyyuonnvii
Cyo AP aensemca eOUHCMEEHHWIM O0p2aHOM
cy0ebnouw  enacmu, KOmMopuil uUMeem npa-
80  UBMEHAMYL  Y2OLOBHO-NPABOGYIO  OXPAHY
00UgeCmBeHHBIX  OMHOWEHUL NYMEM  KOppex-
MUPOSKU ONPeOCTeHHVIX NOLOHCEHUT 3AKOHO-
damenvbcmea UL NUWEHUE UX H0PUOUUECKOT
CULDBL.

Knrwouesvie cnosa: Konemumyyus,
Ye008HO-NPABOGBLE HOPMBL, CYOONPOUIBOOCMEO,
paszvacnenue, Hopmovl NPasa.
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ITocTanoBka mpobaemer

ITocae mnpoBoO3rAamIeHUA HE3ABUCUMOCTU
Asepbaiigxanckas Pecriybanka npejgnpuHH-
MaeT HPOJOAKUTEABHBIE JEHCTBUA B HAIIPAB-
A€HHH CO3JaHUA BCEX aTpubyTOB AE€MOKpaTH-
Y€CKOro ob11ecTsa, 0 AHUM U3 KOTOPBIX €CTh Ha-
AexHoe obecriedeHue npas 1 cB000/ YeAOBEKA
U AOCTOHHOIO yPOBHSA KM3HH KakK/JOI'O YAEHA
obmecrsa. Co3gaHue KOHCTUTYLMOHHBIX OC-
HOB TapaHTHUPOBAaHO obecreyuBaeT IeA€Ha-
HPAaBAEHHOCTb U YCHENTHOCTb THX AE€HCTBHM.

Koncruryunonnsii Cya, ABAAACH opra-
HOM KOHCTHTYIJHOHHOTO KOHTPOAHA, 3aHUMAET
0cob0€ TONOKEHHE CPesU TIoCyAapCTBEHHBIX
opranos Asepbaiigxanckoii Pecniybauku, uro
npejorpeAeAsieT HUMIIEPATUBHBLIN Xapakrep
NPUHHMAEMBIX HM penmeHuii. B opugnyaeckoii
HayKe BOIPOC O NPABOBOH NPHUPOAE DTUX aAK-
TOB U HEOOXOAUMOCTH NPUAAHUA MM CTaTyca
HCTOYHHMKA IPaBa ABASETCA JUCKYCCUOHHBIM.

HeaocraTtounas cHMCTEMHOCTh M CKOOPAU-
HMPOBAHHOCTh 3aKOHOJATEABHOH J€ATEAbHO-
CTH, a TakKkKe OOBbEKTUBHAS HEBO3MOKHOCTD
3aKOHOJATEeAsd HpU pa3paboTKe U HPUHATHIO
HOPMATUBHO-IIPABOBLIX AKTOB (B TOM YHCAE
YTOAOBHO-IIPABOBBIX) YYECTh BCE HMEIOIIue-
€ B HAAMYUH NPOOAEMBI aKTyaAU3HPYIOT IO-
TPeOHOCTh B UX TOAKOBAaHUHM. DPPEKTUBHBIM
KOHCTUTYIITUOHHBIM KOHTPOAEM 32 YTOAOBHBIM
3aKOHOAATEABCTBOM CAEJYET CUUTATDH JOCTHKE-
HHUE Pa3dyMHOro, c6AAaHCHPOBAHHOIO YPOBHSA
I'YMaHHU3ALIUHU YTOAOBHOTO 3aKOHOAATEAbCTBA,
HAIIPABAEHHOTO IPEXJ€e BCEro Ha 3amuTy o6-
IIECTBEHHBIX II€HHOCTEH, JAEMOKPaTHYECKHX
HNPUHIIUIIOB IPABOOXPAHUTEABHOH u cyge6-
HOH JeATEAbHOCTH, a4 TAKKE KOCBEHHO BAUSAET
Ha 3aIUTy IIPaB M 3aKOHHBLIX MHTEPECOB KOH-
KPETHOI AMYHOCTHU, HA YTO U HAIIPABAEHA Aes-
TeAbHOCTh KoHcTuTynnonnoro Cyaa AP.

CocrosiHHE HCCACZ0BAHH A TIPO6AEMBI

Teopernyeckue npobAeMbl HCCAEZOBAHUA
nocranoeAeHuit  Koncrurynmonnoro  Cyga
Azepbaiigxanckoit PecriybAuku Kak popmarb-
HbIE (IIPABOBbIE) HCTOYHUKU YTOAOBHOTO IIpaBa
Ha CEroAHsA MaAo usydennol. Hayunnie Tpyanl, B
KOTOPBIX MOAHATBI OTAEABHbIE BOIIPOCHI Pop-
MuposaHusa u ¢(yHKIuoHuposanue Koncru-
TynuonHoro Cyga AP, u3y4eHbl TaKMMH yde-
HeIMH, Kak ®.C.A6ayanaes, A.X.Pycram3sage,
H.X.llloxiopos, J.A.I'apagxaes u Apyrumu.
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Hx nccaegoBaHUsl MMEIOT CYIIECTBEHHOE 3Ha-
YEHME KAK AAA TEOPUH, TAK U AASA HPAKTHUKH.

Peannsanmusa KOHCTUTYITMOHHBIX IPEAIIHCA-
HUII B OOIIECTBEHHO-TOCYAapPCTBEHHOH IIpaK-
TUKE - CAOKHOOPIaHU3OBAHHBIM, Pa3HOYPOB-
HEBOM M MHOrorpaHHnlii nponecc. Begyniyio
POAB B IpomneccaX KOHCTHTYIMOHAAM3ALUU
azepbailAxKaHCKOH MPABOBOI CUCTEMBI UTPAIOT
CYABI, KOTOPBIE KaK pa3 U criocobHbI obecnedn-
BaTb PEKUM KOHCTUTYITHOHHOCTH B IIPABOIIPH-
MEHHUTEABHOI mnpakTuke. KoHcTuTynmmoHHBIN
Cya AsepbaiigxaHckoit Peciybankm ABAseT-
Cs1 HEe TOABKO XPaHUTEAEM, HO U T€HEPATOPOM
KOHCTUTYIITUOHHBIX H/Jeli B 00IIecTBe, a €ro pe-
HIEHHUA PACKPBIBAIOT «OYKBY» U «]yX» KOHCTH-
TYIJUOHHOTO TEKCTa, POPMHUPYIOT MEXAHU3MBI
PEaAH3aUY KOHCTUTYITUOHHBIX IIPEANHCAHUN
B OTPACAEBOM 3aKOHOJAATEALCTBE, B TOM YHCAE
U B YTOAOBHO-IIPaBOBBIX HOPMaX.

ITeAap mccA€ZOBAHHSA 3AKAIOYAETCSA B H3-
YIEHHH TEOPETHYECKUX NPOOAEM HCCAe0Ba-
HuA nocraHopAeHnii Koncrurynuonnoro Cyjga
Azepbatigixanckoil PeciybAuku Kak popManb-
HBIX (IIPaBOBBIX) HCTOYHUKOB YTOAOBHOTO ITpa-
Ba.

Hayunas HOBH3HA HCCA€JOBAHHU A

Koncrurynua Asepbaiigxanckoin Pecrry-
6Auku obAagaeT BbICHIEH IOPUAUYECKOH CH-
AOH, 3aKpenAsoneil OCHOBbI KOHCTUTYIJMOH-
HOro cTpos Asepbalig:KaHa, TOCYy4apCTBEHHOE
YCTPOHCTBO, 06paszoBaHue IPEACTABUTEABHBIX,
HCTIONHUTEABHBIX, CyA€OHBIX OPTAaHOB BAACTH
U CUCTEMY MECTHOI'O CAMOYIIPABAEHHM A, IPaBa U
cB0oOOABI YEAOBEKA U rpaxkgaHuHa. Koncrury-
uuoHHbIA Cya AP ABAsAETCA BBICIIMM OPraHOM
KOHCTUTYITUOHHOI'O IPAaBOCYAUs 110 BOIIPOCAM,
yTBEpKAeHHbIM Koncrurynuei, Takke npaso
HA TOAKOBAaHHE U mpuMmeHeHne Koncrurynmm
Azepbatigxana.

Ha cerogma KoMmAeKkcHble MoOHOrpadu-
4eCKHue MCCAeAOBaHUA IocraHoBAeHHH Kon-
crutynuonHoro Cyga Asepbatig:xanckoil Pe-
CcNyOAMKH KaK HMCTOYHHMK YTOAOBHOTO IIpaBa
OTCYTCTBYIOT B a3epbalig:KaHCKOH IpaBOBOH
AHTEpATypeE.

/leMOKpaTu4eckuii rocy4apCcTBEHHBINH pe-
KUM B AsepOaiigxaHckoii Pecnybamke mo-
CTOSHHO 9BOAIOLJMOHUPYET U YKPEIAAETCsA, B
TOM YHMCAE U IO CPEACTBAM YCOBEPIIEHCTBOBA-
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HUA YTOAOBHO-IIPABBIX HOPM. B cBA3M c Tem,
YTO IOPUAUYECKHM II€PBOHAYAAOM YIOAOB-
Horo npasa asAderca Koncrurynua AP, a oc-
HOBHBIMH HeAamMu Koucrurynuonnoro Cyga
ABAAIOTCA obecniedenue BepxopeHcTBa Kon-
crurynun Azepbaiigxanckoit Pecnybauku, 3a-
HIUTa OCHOBHBIX IIPaB U CBOOOJ KaKgOro, TO
BO3HHMKAET HEOOXOAUMOCTh JOIOAHUTEABHOTO
HCCAE€JOBAHMA TEOPETUYECKUX MPOOAEM IpH-
MUHEHUSI IOCTAaHOBA€HUN KoHcTutynmonuo-
ro Cyaa Aszepbaiigxanckoii PecnyOAuKH Kak
(pOpMaAbHBIX (IIPABOBBIX) HCTOYHUKOB YTOAOB-
HOTO IpaBa.

H3A0xeHHe OCHOBHOTO MaTepHaAa

Baxxknelimei rapaHTueil 4€eMOKpPaTHIECKO-
IO pasBUTUA TOCYAAPCTBEHHOCTH B YCAOBH-
AX CAOKHUBILEHCA COLUAABHO-IIOAUTHYECKOMH
INPAKTUKH  ABAAETCA HMHCTUTYT KOHCTHTYIIH-
OHHOI'O KOHTPOAA. Kak mu3BecrHo, KOHCTHUTY-
IJMOHHBIH KOHTPOADB HpPeACTaBAAET cob0i oco-
6b1ii BU/ IPABOOXPAHUTEABHOH A€ATEABHOCTU
rocy4apcTBa, COCTOANIUI B IPOBEPKE COOTBET-
CTBUA 32KOHOB U MHBIX HOPMATHUBHBIX IIPaBO-
BbIX aKTOB KoHcTHTYIIMUM JaHHOMH cTpaHbl, OCy-
IIECTBASEMOU HE3AaBUCUMBIMU CYyA€OHBIMU UAU
CIIEITUAABLHBIMH KOHTPOABHBIMU OpraHaMHu B
CBA3H C OOpaIlEHUSIMH YIIOAHOMOYEHHBIX Ha
®TO AHI] HAH HHHITUATUBHO [3, c. 145].

Ilepsriii opran cygebHOro KOHCTUTYIIU-
OHHOIO KOHTPOAA Aszepbaiigxana — Kon-
crutynuonssiii  Cyq  Asepbatigxanckoii  Pe-
cnybankn — ObiA obpasoBan 14 miona 1998
roga. IlpaBoBbie ocHOBBI gesaTeAbHOCTH KoH-
crurynuonHoro Cyjga Asep6aligsxaHckoil Pe-
cnybAMKH  ycTaHaBAuBaloTca Koucrurynuei
Azepbaiigxanckoit Peciybanku ot 12 HOAOps
1995 r., MexXAYHaApOAHBIMH COTAAMIEHUSAMH
c ydactueMm AsepOaligxanckoii Pecriybanku,
3akoHoM Azepbaifigxanckoii Pecriybamkm «O
Koncrurynnonnom Cyae» ot 23 aexkabpsa 2003
I., ApDYTUMH 3aKOHAMH, a TaKke BHyTpeHHUM
YcrasoMm Cyga. Tak, pasAndHbIM aciekTaM op-
raHU3aLMU U 4eATeAbHOCTH KoHcTuTyInonHo-
ro Cyaa AP HenocpegCcTBEHHO ITOCBAIIEHBI CT.
86, 88, 102, 103, 104, 107, 125, 130, 153 u 154
Koncrutynun Asepbatigsxanckoil Peciybauku
[4, c. 47].

ITocranosaenusa Koncrurynuonnoro Cyaa
Azepbatigikanckoii  Pecnybamkm  3aHHMAaIOT
ocoboe MeCTO B CHCTEME HUCTOYHHKOB YTOAOB-

Horo mpasa. Ocobyl0 aKTyaAbHOCTb STOT BO-
IPOC NPUOOPETAET B YCAOBUSAX BHECEHMS U3-
MeHeHui B Koncrurynuio AP (24 asrycra 2002
roga; 18 mapra 2009 roga; 26 cenrsi6psa 2016
roga), a Takxe IpuHATHE 3akoHa Asepbaiig-
xKaHckoi Pecnybanku «O KoncrurynuoHHOM
Cyae» (23 aexabps 2003 roga), onpesensio-
muii npaBoBoii craryc KoHcTrurynmmoHHOro
Cyaa u ero akros. B To e Bpems orcyrcTBue
3aKOHOJATEABHOI'O YPEI'YAUPOBAHHUA MeCTa U
B3auMOCBA3H akToB Koncrurynuonnoro Cyga
C APYTMMH HCTOYHMKAMH IIpaBa IPHUBOAUT K
UX HENPABUABHOMY IOHHUMAHHUIO M IPHUMEHE-
HUIO. DTO TAKKE IOPOKAAET HAYIHBIE JUCKYC-
CHH O BO3MOKHOCTH OTHeCEHHUs akToB Koncru-
TynuonHoro Cysa ¥ UX MecTa B CUCTEME UCTOY-
HUKOB YTOAOBHOTO IIpPaBa.

IT. 1.1 cr. 1 3akona Azepbaiigsxanckoi Pe-
cnybankn «O Koncrurynuonsom Cyae» ompe-
aeasetr Koncrurynuonnsiii Cys Kak BBICIIHIH
OpraH KOHCTHTYIIMOHHOTO IPaBOCYAHS 11O
BoIpocaM, oTHeceHHbIM KoHcruTynmeit Asep-
6aiigxxanckoit PecnybAMKH K €ro IOAHOMOYH-
s [2].

Briciieit 1jeAblo rocyapcrsa COrAacHoO CT.
12 Koucruryuun AP sapaserca obecrnieuenue
1pas M cB060/ YeAOBEKA U rpaxAanuHa. /py-
roii BaxkHelmei pynknueir Koncrurynuonso-
ro Cyaa, HEOCPEACTBEHHO CBA3AHHOH C KOH-
CTUTYLJUOHHBIM KOHTPOAEM, ABASETCH 3ALIUTA
npas U cBob0J YeAoBeKa M TpakgaHuHa [1].
Kak orMedaeTcss HEKOTOPBIMHM UCCAEA0BATEAS-
MU, PYHKIIUA 3aUThl KOHCTUTY MM U 3aI1IMThI
npas u cB060J YEAOBEKA U I'PaKAaHUHA ABASA-
€TCA ABYE€JAUHOU U HEAEAMMOM, CKBOZHOU nIpu
OCYILIECTBAEHHH AI0OBIX TOAHOMOUYN Koncru-
tyguonnoro Cyga [5, c. 160-161; 6, c. 27].

Koncruryuuneir Asepbatigsxanckoir Pecmy-
6AMKH TIpeAyCMOTpPEH JOCTaTOYHO JA€eMOKpa-
TUYHBIH XapaKTep YCTAHOBAEHHBIX JASA pETy-
AHMPOBAaHMA OTHOIIEHUH 3aIIUTLl IIPABHA, B
HEH 3aKpenAeH HHCTUTYT HHAUBUAYAABHON
KOHCTHUTYIITMOHHOH 7KaAOObI MAU KOHCTHUTYIIH-
OHHOroO mnpeanucanud. B coorsercrsuu ¢ 4.
V cr. 130 Koncrurynun AP kaxablii BIpase
B YCTAHOBA€HHOM 3aKOHOM IIOpsAAKe obxa-
AoBathk B Korcrurynuonusiti Cya AsepOaiig-
AKaHCKOH PecrmyOAMKH HOpMaTHBHBIE AKTHI
OpPTaHOB 3aKOHOJATEAbHOH M HCIOAHHUTEAD-
HOI BAACTU, AKTbl MyHUIJUIIAAUTETOB U CYJO0B,
HapylIaloIiie €ro mnpasa U cBOOOABI JAA pe-
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HIEHHUA BOIPOCOB HX KOHCTUTYIIMOHHOCTH, 2
TAKKE€ B IJEASX BOCCTAHOBAECHUSA HAPYHIEHHBIX
npas u ceobo yerosexa [1].

3akon Asepbaligxanckoii Pecnybaukn
«O KoucrurynuonnoMm Cyge» JeTaAH3UPY-
€T ®TO KOHCTUTYIIMOHHOE NOAOKEeHHE. B co-
oTBeTCcTBHU O CT. 34.1 aToro 3akoHa Awb6oe
PU3NUIECKOE UAH IOPUAHIECKOE AHIIO MOKET
OAaTb B CyJ KOHCTUTYIJHOHHYIO KaAo0y,
€CAU CIYUTAET, YTO IPUMEHAEMBIH B J€A€ HOP-
MATHBHBIH aKT HPOTHBOPEYHUT IIOAOKECHUIM
Koncrurynuu Asepbaiigxanckoit Pecriyban-
KH, B CBSI3U C Y€M BBIHOCHTCS IIOCTAHOBACHHE
O IPHOCTAHOBAEHHUH JEHCTBUA 06KAAOBAHHO-
ro HOPMAaTHBHOI'O AKTAa 40 OKOHYATEABHOIO
pelIeHus 110 AeAy [2].

KoHcTuTynmonHoe, rpaxJaHCKoe, aAMH-
HHCTPATUBHOE H YTOAOBHOE CYAOIPOU3BOACTBA
OOBEKTUBHO OTAEAEHBI JPYI OT APYra B CHAY
Pa3AHYHH HOPM MATEPHUAABHOIO IIpaBa, MpH-
MEHSIEMBIX JAS Pa3pPENI€HHA A€A IO CYIIECTBY,
U CrnocoboB BOCCTAHOBACHHUS 3AIIUIAEMBIX
IpaB, HO HAXOAATCSI B OTHOIIEHUSIX B3aHUMO-
CBSI3U, T.€. OKAa3bIBAIOT APYT HA APyra CTaTH4-
HO€ H/UAH JUHAMHYHOE HENOCPEeACTBEHHOE
BAHAHHE, OOYCAOBAEHHOE CBOMCTBOM KOMMY-
HHUKAaTHBHOCTH KaKJOrO0 M3 9THX IIPOIECCOB
KaK OTKPBITBIX CAOKHBIX COIJHAABHBIX CUCTEM.

Cnenuduka B3aUMOCBA3H KOHCTUTYIIUOH-
HOT'O U YTOAOBHOTO CYJOIPOU3BOACTB OOYCAOB-
A€Ha, C OJHOH CTOPOHBI, Ha3HAYEHUEM KOHCTHU-
TYIJUOHHOTO CyJOIIPOU3BOACTBA, COCTOAMINM B
3aIIuTe KOHCTUTYIIMOHHBIX IIPaB U cBOOOJA OT
HOPMATHUBHBIX HApYHIEHHH, a C APYroil cro-
POHBI - IIPeAMETHOH OOAACTBIO B3aUMOCBA3H,
KOTOPOH ABASAETCA cPepa yTOAOBHON IOCTUIMHU
[7,c.9].

Heobxoaumo ykazaTb, 9TO MHOTHE IIOAO-
K€HHsA TOAKOBAHHUSA JeHCTBYIOIIErO YTOAOB-
HOro KoJgekca Asepbaiigsxanckoin Pecnybauku
BCE 4allle COAEPsKaATCA B APYTHX HOPMATUBHO-
MPaBOBBIX aKTaX M aKTax Cy4eOHBIX M mpaBo-
OXPAHUTEABHBIX OPTAHOB, B TOM UHUCA€ U B pe-
menuax Koracrurynumonnoro Cyga AP.

Cyabl, OCYHIECTBAAA CyAOIPOU3BO/CTBO,
KOHKPETH3UPYIOT H JAE€TAAH3UPYIOT obmiue
HOPMBI, PACKpPBIBAIOIINE COAEPKAHUE OII€HOU-
HBIX IIPABOBBIX MOHATHUH U CO3JalONIHE IIPaBO-
IIOAOKEHHE — IPOOOPpa3 IOAHOLIEHHON HOPMBI.
910 TeM OOAEe BaKHO, YTO B YCAOBHUAX JEMO-
KpPaTU4YeCKOH TI'OCyJapCTBEHHOCTH HEBO3MOXK-

— €sponeiicbki mepcnekTnBa Ne 3, 2023 =

KpnMminajabHe npaBo, KpUMiHATBHMI Nponec Ta KpUMiHATICTHKA

60

HO OTKa3blBaTh B IIPABOCYAUU (HAIIPUMEP, U3-
3a OTCYTCTBUSA UAU HEIOAHOTBI 3aKOHa). 3Ha-
JeHue cy4eOHOH NPAKTUKHU ONIPEAEAAETCA TEM,
YTO OHA BBICTYIIAET KAK OPUEHTHUD, KAK IPUMEP
AAA pelieHnus KOHKPETHBIX, MoA0OHBIX geA. B
®TOM CAYYae OHA BAUAET HA CO3/JaHUE HE TOAD-
KO CyA€eOHOI IOAUTHKH, HO U IPUHIUIIOB IIpa-
Ba, COBEPIIEHCTBOBAHUE 3AaKOHOAATEABCTBA, TO
€CTb MMEET OIPEJEACHHOE IMPaBOTBOPYECKOE
3HAYEHHE.

Oanum u3 HanboOAee BaKHBIX aKTOB CyJa,
C TOYKU 3PEHUs COOAIOJEHUA COOTBETCTBUSA
Koncrurynuu AP, caegyeT cuuTaTh pelnieHue,
CYITHOCTb KOTOPOI'O CEHYaC BBI3BIBAET AUCKYC-
CHMH CPeJH YYE€HBIX-KOHCTUTYIIUOHAAMCTOB U
npaktukos. /o cux nop He cymecrsyer obiie-
NPU3HAHHOTO MHEHUS OTHOCUTEABHO TOTO, AB-
Asietcsa Au pemienue Koncrurynuonsoro Cyaa
NPABONPHUMEHUTEABHBIMH AKTaMH, Cy/JeOHbI-
MU HpeneseHTaMH, KOHCTUTYIITMOHHOH /OK-
TPUHOMH, NPABOBBIMU MPEIOJUITUAMH, HOpMa-
TUBHBIMH aKTaMH UAH OCOOBIMH HCTOYHHUKAMH
KOHCTUTYIITHOHHOTO IIpaBa.

B A06om cayuae cr. 130 Koncrurynuu AP
raacuT, 4to Kocrurynmonnsiii Cys Asep-
6aiigxanckoli PecriybAuku npunumaer perie-
HHUSA TI0 BOIIPOCAM, OTHECEHHBIM K €ro BeJe-
Huio. Pemenunsa Koncrurynuonnoro Cyaa ume-
10T 0043aTeABHYIO CUAY Ha BCeil Teppuropuun
AgepbOatigixanckoii Pecniybauku. Pemenusa
Koncrurynuonnoro cysa AsepbaiigiKaHCKOR
Pecnniybanku mogaeskar onybAaukosanumo [1] u
cT. 66 3akoHa AsepbaiigkaHckoit PecriybAuku
«O Koncrurynuonnom Cyae» ycTaHaBAUBAH-
BaeT, 4To coraacHo dactu IX crarbn 130 Kon-
crutynqun  AsepOaligixanckoii  Pecniybaukw,
pemenusa Koucrurynuonnoro Cyga uMerorT
00s3aTeABHYIO CHUAY Ha Teppuropun Asep-
6aiigxanckol PecriybAuku. Pemenus Koncru-
TynuoHHOro CyJa IOCA€ BCTYIIA€HHMSA B CHAY
AOAKHBI 6E30TOBOPOYHO UCHOAHATLCA. JOAK-
HOCTHBIE AMIA, HE HCIOAHAIOIINE PEIIeHUus
Koncrurynuonnoro Cyga, HECYyT OTBETCTBEH-
HOCTb B IOPAAKE, IPEJYCMOTPEHHOM 3aKOHO-
AareAbcTBoM Asepbaligxanckoil Pecriybanku
[2]. To ectb OCHOBHBIM 3aKOHOM OIpPEJEAECHA
obazareabHocTs pemenuii Cysa, 4To Ha Ipak-
TUKE JOAKHO PEAAU3OBBIBATLCA ITYTEM BbI-
IIOAHEHU A/COOAIOeHUA MPeAIUCAaHUI TaKoro
pelneHus.
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[Ipusnanue no pemenusaM Koncruryiu-
onnoro Cysa AP 3Hmavyenue UCTOYHHKA IIpaBa,
KOTOpoe 06€ecrieunBaeTcs, B IEPBYIO OYepesb,
camoii Koncrurynueit Azepbaiigxanckoii Pe-
cnybankn u 3akoHoM AP «O KoHcrurynuosn-
HoM Cyge», a UMEHHO: 3aKOHBI, Apyrue Ipa-
BOBBIE AKTBbl MAM HUX OTJEAbHbBIE TTOAOKEHHS,
NpeKpamanT A€UCTBOBATL CO AHA IIPHUHATHS
Koncrurynnonnsim Cyzom AP pemenune 06 ux
HEKOHCTUTYHUOHHOCTH. Ilpunsaroe Koncru-
TynuoHHbIM Cy/ZOM pellleHHe eCTh 00A3aTeADb-
HbIM K MCIOAHEHHUIO Ha Teppuropumn Asep-
6aiigxanckoit PeciybAMKY, OKOHYATEABHBIM U
He MOKeT ObITh 06karoBaHHO, pemenus Cyga
AEHCTBYIOT HENOCPEACTBEHHO U He TpebyioT
HOATBEPKACHUA JPYITUMU OPraHAMU.

ITpumepoM cAyKHT npaktuka Koscrury-
nuonHoro Cysa AP 1o BIpasKeHHUIO PABOBLIX
MO3UITUI 110 YTOAOBHOMY IIPaBYy.

CymecrByor pemenusa KoHCTHUTYIHOHHO-
ro Cyaa AszepbaiigxaHckoit PecriyOAuKH BBI-
PasKeHHe NPaBOBLIX HO3ULTUN IO YTOAOBHOMY
1paBy:

1) nocranosrenune Ilaenyma Koncrurynu-
onHoro Cyaa Asepbatigxanckoil Pecriybauku
ot 15 noabpsa 2019 roga (r. baky). Kamazckuii
pationnblii cys ropoga I'anaxu, o6paruBImmch
B Koncrurynuonnsiii Cya AsepbaiigikaHcKol
PecrybAMKH, IPOCUA AaTh TOAKOBAHHE IIOAO-
KEHMA O NOAJEAKE OPUITUANBHOIO JOKYMEHTA,
NPEJOCTAaBAAIONIErO IpaBa, AUCIO3ULIMHM CTa-
TpH 320.1 YroAroBHOTO Kogekca AsepbaiiaxaH-
ckoit Pecriybauku [8];

2) mocranosaenne Ilaenyma Koncrurynu-
onHoro Cyaa Asepbatigxanckoil Pecriybauku
ot 20 ampeaa 1999 roga (r. baky) o ToAKO-
BAaHMHU TIOHATUA «OPTAaHM30BAHHAA TIPYyIIa»,
3aKPEIIAEHHOr0 B YTOAOBHOM KoJjekce Aszep-
6aitigxanckol Pecriybauxkn [9];

3) mocranosaenue Ilaenyma Koncrurynu-
onHoro Cyaa Asepbatigxanckoil Pecriybauku
ot 18 nionsa 2005 roga (r. baky) o ToAkoBaHUU
cratbu 333.1 YroaoBHOro kKogekca Aszepbaiia-
KaHCKoH Peciybamku [10].

4) nocranosAaenue Ilaenyma Koncrurynu-
onHoro Cyaa Asepbatig:kanckoil Peciybauku
or 27 aexabpsa 2006 roja (r. baky) o ToAkoBa-
HUHM CTaThU 75 YTOAOBHOrO Kogekca Azepbaiig-
KaHCKOH PecryOAMKH B CBA3HU € AAAIUMUCA U
HPOAONKAIOIMMUCA IPECTYIIACHUAMH, OTpa-
JKEHHBIMH B YTOAOBHO-IIPOII€CCYaABHOM 3aKO-

HoJaTeAbCcTBe AsepbaiigxaHckol Pecriybauku
[11] u T.4.

Taxkum obpasom, B Asepbaiigxkanckoit Pe-
crryOAHKe CyIiecTByeT NoTpeOHOCTh B IpHU3HA-
Hun pemenuili Koncrurynuonnoro Cyg crary-
ca UICTOYHHUKA YTOAOBHOTO IpaBa. OJHaKO ove-
BHU/HO, IIPABUABHEE OBIAO MPEAAOKUTD BKAIO-
9UTH B YTOAOBHBIU Kogekc AP moaokenue o
npuMeHeHue pemenuii KoHcrurynmonnoro
Cyaa AP. Bo3nukaer HeO6XO4HUMOCTb JOIOA-
HUTHh YTOAOBHBIH KoJekc AsepbaiigxaHCKOH
PecniybAauku caegylomeli HOpMOIi: «B CAydae
npusHanua KoucrurynunonusiM Cygom AP ne-
KOHCTHTYLIHOHHBIM 3aKOH (YacTH 3aKoHa) 00
YTOAOBHYIO OTBETCTBEHHOCTb, OH TEPAET CHAY
co ausa npunatua Koncrutynuonaemm Cygom
pelIeHusl O €ro HEKOHCTUTYLHOHHOCTH. Pe-
menusa Korcrurynuonnoro Cyaa AP geiictsy-
IOT HAIIPSIMYIO U He TpeOyIoT noATBepKACHUS
APYTHMH OpraHaMMt».

BriBo b1

Pemennsa Cyga o npu3HaHUMH HEKOHCTUTY-
IIHOHHBIMH HOPMATHUBHO-IIPABOBBIE AKTBI UAH
HUX OTAEABHBIE HOPMBI SIBASIIOTCS BaKHBIMU
UCTOYHUKaMu obecriedyeHus cobarogenuss Kon-
crutynun  Asepbaligsxanckoil  Pecniybamkm.
OcHoBHBIMU cBOMCTBaMU pemeHuit Koncrury-
nuonHoro Cyga AP aBasieTcs: obmieobs13aTenn-
HOCTb, HENIOCPEACTBEHHOCTh JAE€HCTBHA, OKOH-
YaTEABHOCTb, HEBO3MOKHOCTh OOKAAOBAHHA.
Pemenna Koncrurynmonnoro Cyga Asep-
baiigxaHckoli  PecriybAMKH  OCYHIECTBAAIOT
3HAYUTEABHOE BAUSHUE Ha YTOAOBHOE 3aKOHO-
AareabcTBO AP, 04HAKO MOTYT OBITh IPU3HAHBI
HCTOYHUKOM TOABKO YTOAOBHOIO IIpaBa, a HE
3aKOHOJATEABCTBA. YKa3aHHOe€ OOOCHOBAHO
TE€M, YTO STH PEHICHHUS HCKAIOYAIOT BO3MOK-
HOCTb IPUMEHSITh KOHKPETHYIO YTOAOBHO-IIPA-
BOBYIO HOPMY — OCTAaHAaBAHBAIOT €€ JeicTBHE
(IpU3HAIOT HEKOHCTUTYIHOHHBIM), 4YTO TEM
caMbIM POPMAABHO U3MEHSAET COAEPsKaHUE 3a-
koHa AP 06 yroAOBHOI OTBETCTBEHHOCTH.

B neasix BeisiBA€HUs OmMIHOOK 3aKOHOZATE-
Asl M IPOGEAOB B IPABE CAEAYET ONITUMH3HPO-
BaTh MPOIECC pearnsanuu pemenuit Koncru-
Tynuonnoro Cyaa AP, npexjge Bcero — nyrem
paspaboTKH MeXaHH3Ma HX BBIIIOAHEHHA:
IpHU3HAHUE HEJEeHCTBUTEABHBIMU YIOAOBHO-
MPaBOBBIX HOPM, INPU3HAHHBIX HEKOHCTHUTY-
IJMOHHBIMH; BHE/JPEHHE IOpPAJKA BHECEHHUE
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U3MEHEHUH B AeHCTByIomMe 3akoHbl AP, 1o-
AOKEHUS KOTOPBIX He oTBedaroT Koncrurynuu
Azepbaiigxanckoil Pecnybaukm.

B neAax nogaepxKanus HagA€KaIlero KOH-
CTUTYIITMOHHOT'O CYJOIIPOM3BOACTBA U MOPAAKA
CO3JaHHsA yTOAOBHOTO 3aKOHOZAaTeAbCTBA AP:

1) Korcrurynuonnomy Cyay neaecoobpas-
HO PacCMOTPETh BO3MOKHOCTb YCUAEHUS IIPH-
KAAQZHOTO U KOHKPETU3HPOBAHHOTO XapaKTepa
CBOUX IPABOBBIX BLIBOAOB B Cpepe yrOAOBHOTO
3aKOHOJATEAbCTBA;

2) aKIeHTHPOBATh BHUMAHUE 3aKOHOJATE-
A HA KaueCTBE U IOCAE€JOBATEABHOCTH CO3/a-
HHsA IPABOBBIX HOPM C y4€TOM IIPABOBBIX IO-
sunuii Koncrurynuonnoro Cyga u cpopmupo-
BAHHYIO CYA€0HYIO IPAKTHKY;

3) paspaborarh ME€XaHHU3M CBOEBPEMEHHO-
ro BOIIAOLLEHUA perenuii Koncrurynuonsuoro
Cyaa AP B yronoBHOE 3aKOHOAATEABCTBO.
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THEORETICAL PROBLEMS OF THE
STUDY OF THE DECISIONS OF THE
CONSTITUTIONAL COURT OF THE
REPUBLIC OF AZERBAIJAN AS FORMAL
(LEGAL) SOURCES OF CRIMINAL LAW
Established in 1998, the Constitutional
Court of the Republic of Azerbaijan has taken a
significant place in the system of state authorities
of the country. Among the most important
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areas of its activity are the interpretation of the
Constitution, laws, control over the compliance
of legal acts with the Basic Law, protection of
the rights and freedoms of man and citizen.

The legal system of the Azerbaijan Republic
belongs to the continental system of law. The
courts of the AR do not rely heavily on case law
and judicial precedent, with the exception of
the decisions of the Constitutional Court of the
AR, the decisions of the courts are generally
not considered as a source of law.

The proper implementation of criminal law
norms necessarily requires the establishment
of the real content of the provisions contained
in them. Therefore, the interpretation of the
norms of criminal law is an important condition
for their correct interpretation, which ensures
the formation of a stable and unified practice of
law enforcement. The courts, carrying out legal
proceedings, concretize and detail the general
norms that reveal the content of evaluative
legal concepts and create a legal position - a
prototype of a full-fledged norm. The need to
accurately determine the will of the legislator,
embodied in the text of the law, is due not
only to the needs of law enforcement, but also
to the task of eliminating the shortcomings of
lawmaking.

The official interpretation of the laws
of the Republic of Azerbaijan, establishing

the compliance of legal norms (including
criminal law) with the Constitution of the
Republic of Azerbaijan (their constitutionality
or unconstitutionality) are the main activities
of the Constitutional Court of the Republic of
Azerbaijan. In accordance with paragraph IX
of Art. 130 of the Constitution of the Republic
of Azerbaijan, decisions of the Constitutional
Court of the Republic of Azerbaijan are binding
throughout the territory of the Republic of
Azerbaijan. Decisions of the Constitutional
Court of the Azerbaijan Republic are subject to
publication.

The constitutionality of the provisions of the
criminallegislation of the Republic of Azerbaijan
is ensured by the legislator when adopting laws
and the Constitutional Court of the Republic of
Azerbaijan during the exercise of constitutional
control of the current legislation through
constitutional proceedings. The Constitutional
Court of the Republic of Azerbaijan is the only
body of judicial power that has the right to
change the criminal law protection of public
relations by adjusting certain provisions of the
legislation or depriving them of legal force.

Key words: Constitution, criminal law
norms, legal proceedings, clarification, legal
norms.
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