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The article analyzes the nfluence of pilot
decisions of the European Court of Human Rights
on the legal system of Ukraine. It is noted that one
of the main features of the pilot decisions of the
Court against Ukraine is the fixation in them of a
systemic problem in the state, which s the basis of
the violation of the Convention on the Protection
of Human Rights and Fundamental Freedoms,
and which undermines the effectiveness of the
convention mechanism — causes an increase in the
number of applications to the European Court of
human rights, and providing assistance to states
i finding an effective mechanism for solving this
problem. The influence of the pilot decisions of the
Ewropean Court of Human Rights was carried out
in the following directions: 1) introduction of an ad
hoc approach: Ukraine introduced special means of
legal protection and expanded the existing means
of protection at the legislative level and through
Judicial interpretation; 2) overcoming dysfunctions
in the legal system of Ukraine: laking measures
by state authorities regarding the availability of
budget funds to pay compensation to applicants; 3)
introducing changes to the legislation of Ukraine
regarding strengthening the responsibility of state
executives for inaction; 4) cancellation of the ban on
the seizure and sale of property belonging to state-
owned or state-controlled enterprises; 5) urgent
implementation of specific reforms in the legislation
and administrative practice of Ukraine to bring the
national legislation of Ukraine and the practice of
its application in line with the conclusions of the
Ewropean Court of Human Rights.
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decision of the European Court of Human Rights,
a systemic problem.

Formulation of the problem

Ukraine became a member of the Council
of Europein 1997, recognizing the jurisdiction
of the European Court of Human Rights [1].
The conscientious fulfillment of international
obligations under the Convention on the
Protection of Human Rights and Fundamental
Freedoms requires the creation of an effective
national mechanism for ensuring the rights
guaranteed by the Convention [2; 3]. At the
same time, the practice of the European
Court of Human Rights shows that the state
has systemic structural problems that cause
violations of the Convention [4; 5]. The
duration of the existence of such problems
has a negative impact on the effectiveness
of the convention mechanism, as more
and more applications are received from
applicants to the European Court of Human
Rights regarding the violation of their rights
and freedoms guaranteed by the Convention,
and the European Court of Human Rights
has to consider them because they are not
covered by the principle of de minimis non
curat praetor.

Therefore, the issue of the influence of
pilot decisions of the European Court of
Human Rights on the legal system of Ukraine
is relevant.
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State of problem research

In legal science, the issues of the impact of
decisions of the European Court of Human
Rights on the legal system of Ukraine were
raised in scientific works D. Belova, Yu. Bysaga,
O. Boryslavska, N. Mishina, M. Savchyna,
O. Shcherbanyuk and other scientists. The
change in social relations and the state of war
in Ukraine indicate that this issue requires
further research.

The purpose of this article is to characterize
the impact of pilot decisions of the European
Court of Human Rights on the legal system of
Ukraine.

Presenting main material

On November 25, 2008, the Chamber of the
European Court of Human Rights decided to
consider the case «Yuriy Mykolayovych Ivanov
v. Ukraine» [6] as a matter of priority and to
apply the procedure of the «pilot» decision
of the European Court of Human Rights. At
its 114th session, the Committee of Ministers
considered the measures needed to guarantee
the long-term effectiveness of the control
system established by the Convention and
recommended, inter alia, to Member States:
«taking into account decisions of the Court
indicating structural or general deficiencies
in national law or practice, exercise control
over the effectiveness of existing national legal
remedies and, if necessary, create new effective
legal remedies in order to avoid consideration
of similar cases in the Court...» [7].

In the Annex to the Recommendation
of May 12, 2004, the Committee of Ministers
stated: «...The Court is faced with the problem
of an ever-increasing number of applications.
Such a situation jeopardizes the long-term
effectiveness of the system, and therefore
requires an immediate response from the
contracting parties. It is in this context that
the presence of effective It is most likely that
the improvement of the existing national
remedies will have qualitative and quantitative
consequences for the workload of the Court:
— on the one hand, the flow of applications
submitted for consideration should decrease:
if the consideration of cases in national bodies
is sufficiently thorough, fewer applicants will

be forced to turn to the Court; — on the other
hand, thanks to the improvement of national
legal remedies, it will be easier for the Court to
consider applications, if before that the national
body considered the cases on the merits...» [7].

When a decision pointing to structural or
general deficiencies in national law or practice
(«pilot case») has already been taken and a
large number of applications to the Court
with the same problem («analogous cases») are
already pending or likely to be submitted, the
respondent State should, if necessary, provide
potential applicants with an effective remedy
that will enable them to apply to the competent
national authority and which can also be used
by those applicants who have already applied
to the Court. Such a quick and effective
means of protection would make it possible
to restore their rights at the national level in
accordance with the principle of subsidiarity
of the convention system [7]. Therefore, in
order to ensure the effective implementation
of decisions made by the Court in such cases,
the Court can apply the procedure of a «pilot»
decision, and it is this procedure that enables
it to clearly indicate in such a decision the
existence of structural problems underlying
the violations, as well as specific the means or
measures by which the responding state should
remedy the situation.

The court applied the «pilot» decision
procedure in the cases of «Yuriy Mykolayovych
Ivanov v. Ukraine» dated October 15, 2009
[8], «Kharchenko v. Ukraine» dated February
10, 2011 [9], «Balytskyi v. Ukraine» dated
November 3, 2011 [10], «<Kaverzin v. Ukraine»
dated May 15, 2012 [11], «Vasyl Ivashchenko v.
Ukraine» dated July 26, 2012 [12], «Olexandr
Volkov v. Ukraine» dated January 9, 2013 [13],
«Verentsov v. Ukraine» dated April 11, 2013
[14]. After a pilot decision in which a specific
structural problem has been recognized, one
alternative may be an ad hoc approach, where
the relevant state determines the expediency
of introducing a special remedy or expanding
an existing remedy at the legislative level or
through judicial interpretation, and if after the
pilot cases, special remedies are introduced,
governments must immediately notify the
Court so that it can take them into account in
future similar cases [7].
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In the decision «Yuriy Mykolayovych
Ivanov v. Ukraine», the European Court of
Human Rights noted that «the Court considers
it expedient to apply the procedure of a «pilot»
decision in the case under consideration,
taking into account first of all the repeated and
chronic nature of the problems underlying
the violations, a large number victims of such
violations in Ukraine and the urgent need to
provide them with immediate and adequate
compensation at the national level» [6].

The Court also noted that all the above-
mentioned factors were within the control of
the state, which has not yet managed to take
measures to improve the situation, despite the
significant and consistent practice of the Court
in resolving such cases (§85 of the decision of
the European Court of Human Rights in the
case «Yuriy Mykolayovych Ivanov v. Ukraine»),
and that «... The systemic nature of the problems
indicated in this case is also evidenced by the
fact that at this time approximately 1,400
applications against Ukraine, which fully or
partially relate to such problems, are pending
before the Court, and the number of such
applications is constantly increasing» (§86 of
the decision of the European Court of Human
Rights in the case «Yuriy Mykolayovych Ivanov
v. Ukraine») [6].

Every quarter, the Representation Body
prepares and sends to the Cabinet of Ministers
of Ukraine a submission on taking measures
of a general nature, which includes proposals
for solving the systemic problem specified in
the Court’s decision and eliminating its root
cause. Simultaneously with the submission, the
Representation Body prepares an analytical
review for the Supreme Court of Ukraine.
Simultaneously with the submission, the
Representation Body prepares and sends
proposals to the Apparatus of the Verkhovna
Rada of Ukraine for consideration during the
preparation of draft laws. According to Art. 15
of the Law of Ukraine «On the Implementation
of Decisions and Application of the Practice of
the European Court of Human Rights», the
Prime Minister of Ukraine, in accordance with
the above-mentioned submission, determines
the central bodies of the executive power, which
are responsible for the implementation of
measures of a general nature, and immediately
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gives them appropriate instructions. The
central body of the executive power, specified in
the mandate of the Prime Minister of Ukraine,
within the term established in the mandate:
ensures within its competence the issuance
of departmental acts for the implementation
of measures of a general nature and controls
their implementation, as well as submits to the
Cabinet of Ministers of Ukraine proposals for
the adoption of new, cancellation of current
legal acts or amendments to them.

The Cabinet of Ministers of Ukraine
issues, within its competence, acts for the
implementation of measures of a general
nature; submits to the Verkhovna Rada of
Ukraine draft laws on the adoption of new,
repeal of existing laws or amendments to
them as a legislative initiative. The relevant
acts must be issued and the corresponding
draft law must be introduced by the Cabinet
of Ministers of Ukraine for consideration
by the Verkhovna Rada of Ukraine within
three months from the date of issuance of the
mandate of the Prime Minister of Ukraine.
In the event of non-execution or improper
execution of the Decision, the guilty officials
whose authority is responsible for this
execution shall bear administrative, civil or
criminal liability provided for by the laws of
Ukraine (Article 16 of the Law of Ukraine «On
Execution of Decisions and Application of the
Practice of the European Court of Human
Rights»). If the state does not have time to
make the appropriate changes to the national
legislation, the Committee of Ministers
can independently study the nature of the
legislative changes, if necessary, and extend
the deadline for the implementation of the
decision.

Conclusions

1. One of the main features of the pilot
decisions of the European Court of Human
Rights against Ukraine is the fixation in them
of a systemic problem in the state, which is the
basis of the violation of the Convention on the
Protection of Human Rights and Fundamental
Freedoms, and which undermines the
effectiveness of the convention mechanism -
causes an increase in the number of applications
to of the European Court of Human Rights,
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and providing assistance to states in finding an
effective mechanism for solving this problem.

2. The impact of pilot decisions of the
European Court of Human Rights was carried
out in the following directions:

1) introduction of an ad hoc approach:
Ukraine introduced special means of legal
protection and expanded existing means of
protection at the legislative level and through
judicial interpretation;

2) overcoming dysfunctions in the legal
system of Ukraine: taking measures by state
authorities regarding the availability of budget
funds for the payment of compensation to
applicants;

3) introducing changes to the legislation
of Ukraine regarding strengthening the
responsibility of state executives for inaction;

4) cancellation of the ban on the seizure
and sale of property belonging to state-owned
or state-controlled enterprises; 5) urgent
implementation of specific reforms in the
legislation and administrative practice of
Ukraine to bring the national legislation of
Ukraine and the practice of its application
in line with the conclusions of the European
Court of Human Rights.
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BIIAHB ITIAOTHHX PIIIEHDb
€BPOIIEMICBKOIO CYAY 3 IIPAB
AIOAUHH HA ITPABOBY CHCTEMY
YKPAITHU

B crarTi aHAAI3YETBCA BIIAUB IIAOTHHX pi-
meHb €BPOINEHChKOro CyAy 3 IpaB AIOJAUHU
Ha IPaBOBy cucTeMy YKpainu. 3a3Ha4aeTh-
cs1, 0 OAHIEI0 3 OCHOBHUX PHUC MIAOTHHX pi-
menb Cygy nporu YKpainu € ¢ikcaris B HUX
cHCTeMHOI TPOOAEMH B JA€piKaBi, AKA A€KHTb
B oCcHOBI nopymenHs KonseHnii npo 3axucr
IIpaB AIOAUHHU 1 OCHOBOIIOAOKHHX CB0O6OJ, 1
AKa MiApUBA€ €PEKTHBHICTD KOHBEHIIHHOTO
MeXaHI3My —CIIPUYNHAE 36IABIIEHHSA KIABKOC-
Ti 3a5B 40 €BPONEIHCHKOrO CyAy 3 MPAB AIOAHU-
HU, Ta HAZAHHA JOIIOMOTH J€PsKaBaM B ITOMIY-
Ky e(pEeKTHBHOI'O MEXaHi3My PO3B sA3aHHA INi€]
npobaeMu.

BrAuB MIAOTHHX pimieHb €BpoIeiicbKoro
CyAy 3 IIPaB AIOJHHH 341 CHIOBABCS 3a TAKHMH
HanpsAMKamu: 1) 3anposajgxkeHHs migxogy ad
hoc: Ykpainoio 3ampoBajKeHO CIIeLjiaAbHI 3a-
co6u ITPABOBOTIO 3aXUCTY Ta PONIHPEHO iICHYIO-
4i 3aco6H 3aXUCTY Ha 3aKOHOZABYOMY PiBHI Ta
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IIASIXOM CY/AOBOTO TAYMA4eHHS; 2) MOJOAAH-
HA JUCPYHKIIIH y MpaBoBii cucremi YKpaiHu:
BKUTTA OpPraHAMH J€P;KaBHOI BAAJAHM 3aXO/JiB
II0A0 HASABHICTH O6I0JKETHUX KOMITIB JAS BH-
IIAaTH BIAIIKOAYBAHH:A 3asABHUKaM; 3) BHe-
CEHHA 3MIH J0 3aKOHOJABCTBA YKpaiHU II0J0
IIOCUAEHHS BIATIOBIZAABHOCTI A€p:KaBHUX BH-
KOHABLIB 3a 6e341ABHICTD; 4) CKACyBaHHA 3a-
60pOHM Ha apemT Ta MpoJax MaliHa, IO Ha-
A€KUTH MIANPHEMCTBAM, fKI nepebyBaioTh y
A€pKaBHIM BAACHOCTI 260 KOHTPOAIOIOTHCA
Aep:KaBolo; 5) HeBIAKAQJHE 3alPOBAAKCHHS
KOHKPETHHUX peopM B 3aKOHOJABCTBI Ta aJ-
MIHICTPATHBHINH MPaKTUI]l YKpaiHU JAS NpH-
BEJEHHSA HAI[IOHAABHOT'O 3aKOHOJABCTBA YKpa-
iHM Ta MPAKTHUKH HOro 3aCTOCYBAHHSA Yy BiATO-
BIZHICTb 4O BHCHOBKIB €BpPOIEHCHKOTO Cyay 3
IIpaB AIOAUHU.

KarouoBi caroBa: mpasoBa cucTeMa YKpai-
HU, IPUHIIMII BEPXOBEHCTBA IIPABA, IOPUCAUK-
i €BPOIENHCHKOTO CyAy 3 NPaB AIOJHHH, pi-
HIeHHA €BpPONENHChbKOro Cyay 3 MpaB AIOAUHH,
IIAOTHE pilieHHsA €BPOINeHChKOro CyAy 3 Ipas
AIOAUHH, CHCTEMHA IpobAaeMa.
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