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The article notes that the terminological
differences between the concepts of <human right»
and <human freedom» have been formed since
the time of the French Declaration of the Rights
of Man and Citizen in 1789. Subsequently, these
differences were leveled by the national legislation
of the states - these two concepts were used as
synonyms. In a number of international acts on
human rights, <human right» is used as a synonym
for <human freedom», and a number of human
freedoms are designated as human rights. Such
leveling of the terminological difference between
two concepts - <human freedom» and <human
rights» is not justified.

In the doctrine of international public
law, <freedom» is defined in broad and narrow
meanings. In a broad sense, freedom is the natural
state of both the people and the individual, and this
natural state is characterized by the ability of these
subjects to act at their own discretion. In a narrow
sense, «freedom» means the subjective ability of
a person to either do or not to do specific legally
defined actions. It is in this narrow sense that the
term «human freedom» should be considered in the
system of international protection of human rights.

Attention 1s drawn to the fact that absolute
personal freedom did not exist, does not exist and
cannot exist because there is something that limits
it (principles of morality and morality, rights and
[freedoms of other persons, interests of general well-
being); only the written source of law can determine
what s the measure of freedom and what are the
limits of freedom; no set of structural elements of
[freedom, which is fixed in a normative legal act or
m a set of normative legal acts, does not exhaust
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the content of freedom because social relations
are developing; the restriction of freedom must be
prescribed by law, pursue a legitimate goal and be
proportionate.

1t is moted that in the conditions of martial law,
the international mechanism of protection, which,
unlike the national one, is subsidiary, is used more
and more to protect human freedoms. It is noted
that such a situation needs to be changed, because
the international mechanism for the protection of
human rights should not take over the functions of
the main, national mechanism for the protection of
human rights.

Keywords: human rights, human freedoms,
protection of human rights, international human
rights protection mechanism, national human rights
protection mechanism, means of legal protection,
subsidiarity.

Formulation of the problem
Today, in the conditions of Russia’s ag-
gression against Ukraine, a number of human
rights and fundamental freedoms are restrict-
ed, and a number are violated by the aggressor
state. When limiting human freedoms, more
and more practitioners are raising questions
about how not to violate proportionality when
limiting one or another freedom.
This article is devoted to the concept of hu-
man freedom and the correlation of this con-
cept with the concept of <human right».

State of problem research
In legal science, the concepts of «<human
right> and <human freedom» were studied in
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the works of Yu. Bysaga, L. Deshko, O. Vasyl-
chenko, O. Lotyuk and other scientists [1-6].
With the adoption by the Verkhovna Rada of
Ukraine of the Law of Ukraine «On Indig-
enous Peoples of Ukraine» [7], the rights and
freedoms of the indigenous peoples of Ukraine
were investigated in a scientific article by
L. Deshko, O. Vasylchenko, and L. Lotiuk [8].

The purpose of this article is to clarify the
characteristics of <human freedom» by which
human freedoms differ from human rights.

Presenting main material

Both at the level of international agreements
and in the constitutional legislation of many
states of the world, the terms «human right»
and <human freedom» are used. These concepts
should be distinguished. Their terminological
differences were formed historically from the
time of the French Declaration of the Rights of
Man and Citizen of 1789, but were largely lev-
eled by later, both national and international le-
gal acts on human rights, in particular the Uni-
versal Declaration of Human Rights of 1948.

Today, as is well known, in science, the con-
cept of «aw» is interpreted from two funda-
mental principles. First, it is a set of universally
binding rules (norms) of behavior established
or sanctioned and protected by the state that
regulate the relations of people in society. Sec-
ondly, it is the perspective of a certain person
or social group conditioned by certain circum-
stances, the basis, ability, opportunity to act, to
do, to do something, to use something, to sat-
isty one’s needs based on the law, religious pos-
tulates, ancient customs and so on [9].

The first mentioned definition of the cat-
egory «law» in the legal literature is outlined
as an objective law and in this sense is inter-
preted as a system (set) of universally binding
social rules (norms) of behavior that express
the will of the state, which is ensured and pro-
tected by its purposeful activity . The second
mentioned definition of the category «right» is
distinguished in jurisprudence as a subjective
right, which represents the type and measure
of possible behavior of a person, people, state
or other subject [9].

In legal doctrine, there are two approaches
to judging the concept of «freedom». First, it is

a gift, which is designed to separate one per-
son from another, giving the first certain ad-
vantages, thereby placing it in a special privi-
leged position in relation to the rest. Second, it
is a person’s understanding of his or her own
significance through awareness of equality and
kinship with others to achieve common goals.

In relation to jurisprudence, «freedom» is
defined in a broad sense, as the natural state
of a people and an individual person, charac-
terized by the ability to act at their own discre-
tion. In a narrow sense, «freedom» means the
subjective ability of a person to do or not to do
specific legally defined actions. It is in this sense
that the term «<human freedom» should be con-
sidered in the system of international protec-
tion of human rights.

The Constitution of Ukraine distinguishes
between human rights and freedoms: human
freedom, in general, is a primary concept in the
system of human and citizen rights [10]. Hu-
man freedom is characterized by the following
main features:

- people are free from their birth, and no
one has the right to violate their natural rights,
moreover, the state in a democratic society is
the main guarantor of human freedom;

- a person is free to do everything, with the
exception of what is expressly prohibited by
the current legislation;

- people have equal opportunities estab-
lished by law [10].

The category «right» is close to the con-
cept of «freedom» in a subjective sense. There
are no sharp differences between them - both
rights and freedoms outline certain possibilities
of a person in various areas of his life, which
are guaranteed by the state. However, a distinc-
tion can be made between them based on the
degree of certainty of possible behavior and the
mechanism of state guarantee. The term «hu-
man right» is used when it comes to specific
possibilities of behavior (the right to life, the
right to free movement, the right to recogni-
tion of legal personality, the right to participate
in the conduct of state aftairs, the right to work,
the right to social security, the right to educa-
tion, etc.) [10].

When it is necessary to emphasize the
greater space of choosing a variant of behavior
at one’s own discretion and under one’s own
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responsibility, the term «freedom» is used (free-
dom to choose a place of residence, freedom
of thought, conscience and religion, freedom of
speech, freedom of assembly, freedom of asso-
ciation, etc.) [11].

The understanding of human rights as cer-
tain of its possibilities is given in the works of
many theoreticians and social scientists [12].
As for other interpretations of this concept in
modern scientific literature, N. Fendyna notes
that «they can be summarized as follows: hu-
man rights are a certain way of normalized free-
dom; human rights are certain human needs
or interests; human rights are his demands for
the provision of certain benefits, addressed to
society, the state, legislation; human rights are
conditions and benefits (material, spiritual)
necessary for the normal functioning of an in-
dividual; human rights are a certain type, part
(form of existence, way of expression) of moral-
ity» [12].

Yarmol L. and S. Wandyo note: «Generally
agreeing with O. Punda’s understanding of
freedom, namely that «freedom is an opportu-
nity manifestation of the subject’s will based on
awareness of the laws of development of nature
and society;....freedom is the ability of a per-
son to act in accordance with his own goals and
interests, based on knowledge of objective ne-
cessity (reality)» ..., we also want to emphasize
that freedom can also manifest itself in inac-
tion. Also, in our opinion, freedom is not only
knowledge objective reality, but also subjective.
So, freedom is the natural state of a person, for
which he performs certain actions (action or
inactivity) in accordance with one’s will, desire
and inner conviction» [13].

Conclusions

Absolute personal freedom did not exist,
does not exist, and cannot exist because there
is something that limits it (principles of moral-
ity and morality, rights and freedoms of other
persons, interests of general well-being); only
the written source of law can determine what
i1s the measure of freedom and what are the
limits of freedom; no set of structural elements
of freedom, which is fixed in a normative legal
act or in a set of normative legal acts, does not
exhaust the content of freedom because social
relations are developing; the restriction of free-
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dom must be prescribed by law, pursue a legiti-
mate goal and be proportionate.

In the conditions of martial law, the interna-
tional mechanism of protection, which, unlike
the national one, is subsidiary, is used more and
more to protect human freedoms. It is noted
that such a situation needs to be changed, be-
cause the international mechanism for the pro-
tection of human rights should not take over
the functions of the main, national mechanism
for the protection of human rights.
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CIIIBBIZHOIIIEHHSA ITOHATH
«JIPABO AIOAUHH» TA «CBOBOJA
AIOAUHN»

Y crarTi 3a3HAYAETHCA, IO TEPMIHOAO-
riugl BIAMIHHOCTI IHOHATH «IIPABO AIOAWHHN»
Ta «cB0ob6OJA AIOAUHH» CPOPMYBAAMCA 3 4aCiB
®pannysbkoi /JexAaapanii mpaB AIOAUHH Ta
rpomagsauHa 1789 p. 3rogoM HaiOHAABHUM
3aKOHOZABCTBOM JepiKaB Il BiAMIHHOCTI OyAn
HIBEABOBAHI — IIi ABa IOHATTS BUKOPHCTOBY-

BAAUCh SIK CHHOHIMH. Y HH3I MIKHapOAHHX
AKTIB 3 IPaB AIOJHHHU TaKOK HE MOOJUHOKO fAK
CHHOHIM «cBO60OJA AIOJUHH» BUKOPHCTOBYETD-
CSl «IIPABO AIOAUHH», 2 HU3KA CBOOOJ AIOAUHU
IIO3HAYEHA fIK NpaBa AloguHHU. Take HiBeAIO-
BAHHS TEPMIHOAOTIYHOI PI3HUII MUK /JBOMA
HOHATTAMHU — «cBO6OJA AIOJUHH» Ta «IIpaBa
AIOJMHH» € HE BUIIPAB/JAHHM.

Y AOKTpPHHI MIKHApOAHOTO Iy6GAIYHOTO
npaBa «cBob60Ja» BH3HAYAETLCSA B IIHPOKOMY
Ta BY3bKOMY 3HA4eHHAX. Y IMHPOKOMY 3Ha-
4eHHl ¢B000Ja € MPUPOJHUM CTAHOM 1 Hapo-
Ay, 1 OKpeMoi AIOMHH Ta Ijel TPUPOJHUI CTaH
XapPaKTEPU3YEThCS MOKAUBICTIO ITUX Cy6’ €KTIB
AlATH Ha CBIM BAACHHUU po3cyd. Y BY3bKO-
My 3Ha4YeHHI «cB00OJa» O3HAYA€ CyO'€KTHBHY
MOKAHBICTB ocobu abo poburu, abo He pobu-
TH KOHKPETHI I0pHAUYHO BU3Ha4YeHi Aii. Came
B TAKOMY BY3bKOMY 3HA4Y€HHI TEPMiH «CBOOOJA
AIOAMHH» MA€ PO3TASJATHCS B CHCTEMI MIPKHA-
POAHOTO 3aXUCTy IIPaB AIOJUHH.

3BepTaeThCcs yBara Ha Te, IO HE iCHyBa-
AO, HE ICHYE 1 HE MOsKe ICHyBaTH abCOAIOTHOI
cBobogu ocobu, ToMy IO € Te, o I obMex-
y€ (IIpHHIIUITH MOPaAl Ta MOPAABHOCTI, ITpaBa i
cBo60AM IHIKX OCi0, IHTEpeCcH 3araAbHOrO J0-
6pobyTy); AHIIIE THCAHE JKEPEAO TTpaBa MOKe
BU3HAYHTH, IO € Mipolo cBOOOAH 1 sIKI Meski
cB0601H; KOJ€H HabIp CTPYKTYPHUX €AEMEH-
TiB cBOOOAH, IO 3AKPIIIACHUH Y HOPMATHBHO-
IIpaBOMY aKTi YU B CYKYIHOCTI HOPMATHBHO-
IIPABOBUX AKTIB HE BHYEPIYE 3MICTy cBOOOAH,
aJ:Ke CyCIIAbHI BIJHOCHHU PO3BUBAIOThCA; 00-
MeKEeHH:A cBobogu Mae Oyru nepeabadene 3a-
KOHOM, IIEPECAIAYBATH AETITHUMHY MeTy Ta 6yTH
IPONOPINITHUM.

3a3HAYAETHCA, [0 B YMOBAX BOEHHOI'O CTa-
HYy IPH 3axXUCTI cBO6OJ AIOAMHU BCe OinbIie
i O6iAbIIe BHKOPHUCTOBYETHCSA MIKHAPOAHUN
MEXaHI3M 3aXUCTy, SAKHil, Ha BigMiHYy Bij Ha-
IIIOHAABHOTO, € cybcugiapHUM. 3a3HAYAETHCA,
IO TaKa CUTYyalis norpebye 3MiHH, axKe MIXK-
HAPOJAHUI MEXaHI3M 3aXHCTy IPAB AIOAUHU HE
Mae nepebupatu Ha cebe (PyHKIIII OCHOBHOTO,
HAITIOHAABHOTO MEXaHI3My 3aXHCTy IpPaB AIO-
AVHH.

Kniouogi cnosa: mpasa Aoaunu, cBoboau
AIOJJMHH, 3aXUCT MPAB AIOJHHH, MIKHAPO/JHHI
MEXaHI3M 3aXHCTy IpaB AIOJHHH, HAI[IOHAAB-
HHII MEXaHI3M 3aXHUCTy IpPaB AIOAUHH, 3acO0U
IOPUHYHOTO 3aXHUCTY, CyOCHAIAPHICTD.
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