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The article examines the essence and signifi-
cance of mediation as an alternative method of
resolving disputes in the professional activities of
a lawyer. The regulatory and legal foundations of
mediation in Ukraine are analyzed, the main com-
petencies of a lawyer-mediator and ethical standards
of hus behavior are determined. The role of media-
tion as a tool for increasing the efficiency of legal
practice, reducing the conflict of social relations and
ensuring access to justice is substantiated. The in-
ternational experience of regulating mediation s
summarized and directions for improving Ukrai-
nian legislation in this area are proposed. The work
uses the dialectical method of understanding legal
processes, a comparative legal analysis of Ukrainian
and European legislation in the field of mediation,
a systematic approach to determining the structure
of the competences of a lawyer-mediator; as well as
sociological methods for assessing the readiness of the
legal community to implement mediation practices.
The article substantiates that mediation is not only a
dispute resolution procedure, but also a professional
competence of a lawyer, combining legal, communi-
cative and ethical components. It was determined
that the main principles of the activity of a lawyer-
mediator are impartiality, voluntariness, confidenti-
ality and integrity. International legal standards, in
particular Directive 2008/52/EC and the European
Code of Conduct for Mediators, as well as the expe-
rience of Germany, France and Poland in introduc-
ing mediation into the justice system, were analyzed.

The content of mediation as an element of the
professional identity of a lawyey, combining legal
knowledge with psychological and communication
skills, was revealed. The need for institutionaliza-

tion of mediator tramming within legal education and
practice was substantiated. The results of the study
can be used in the process of improving the pro-
fessional training of lawyers, developing training
courses on mediation, as well as in the formation of
standards of ethical behavior of a lawyer-mediator.
The proposed recommendations will contribute to
increasing the effectiveness of law enforcement and
developing a culture of peaceful dispute resolution
in Ukraine.
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Mediation is an important element of the

Alternative Dispute Resolution (ADR) system,
which allows avoiding lengthy litigation and

contributes to the formation of a culture of
peaceful conflict resolution. In the context of
reforming the judicial system of Ukraine, the
issue of integrating mediation practices into
the professional activities of lawyers, advocates,
notaries, lawyers of state authorities and busi-
nesses is relevant.

Scientists note that mediation is not only a
process of communication between the parties
to the conflict with the participation of a neu-
tral mediator, but also an effective tool of legal
practice, which requires new skills from the
lawyer: emotional intelligence, communicative
flexibility and ethical responsibility [1; 2].

Thus, Bozhenko N.V. within the framework
of a monographic study provides arguments
for the selection of mediation as a method of
pre-trial resolution of administrative disputes,
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as a procedure that should be carried out by an
independent mediator - a mediator by means
of negotiations and reaching a compromise [3,
p. 18]. Moreover, the researcher proposed to
provide for mandatory mediation in certain
categories of administrative disputes, which
include disputes regarding the admission of
citizens to public service, its passage, dismissal
from public service; labor disputes about re-
instatement at work and collection of wages;
about eviction; about recognition of the right
of ownership of housing due to privatization;
about the protection of consumer rights; about
the protection of honor, dignity and business
reputation; about the collection of taxes and
fees; about the collection of debts for utility
payments; about compensation for damages
from a road accident; related to the upbringing
of children” [3, p. 18].

Professor Melnychuk O.F. in her scientific
article reveals the mediation of such foreign
countries as Great Britain, Ireland, Germany,
France, the Netherlands, Norway and other
states. In addition, the ability to use mediation
in administrative proceedings is substantiated,
the effectiveness of which depends on the char-
acteristics of each legal system, the organization
of public administration and the existing prac-
tice of resolving public-law disputes [4, p. 77].

The study is based on the dialectical meth-
od of cognition of legal phenomena, compara-
tive legal analysis of regulatory acts of Ukraine
and the EU, as well as a sociological approach,
which allows assessing the level of perception
of mediation in the professional environment
of lawyers.

The method of system analysis was applied
to determine the structure of the competences
of a lawyer-mediator and the generalization
method was used to formulate conclusions and
recommendations.

Mediation, according to the Law of Ukraine
“On Mediation” dated 11/16/2021, is a volun-
tary, confidential process of resolving a dispute
with the help of a mediator. For a lawyer, it is
both a tool and an ethical practice that allows
you to combine legal thinking with effective
communication skills [5].

In the activities of lawyers, mediation can
be used as a preliminary stage to judicial pro-
ceedings or as an alternative to judicial proce-

dures, which is consistent with the principles of
saving time, resources, and preserving business
relations between the parties [6].

The mediator must have special communi-
cative and psychological competencies, includ-
ing: active listening, the ability to formulate
neutral questions, understanding the emotions
of the parties.

An important ethical aspect is impartiality,
confidentiality and integrity, which form the
basis of the Code of Ethics of the Mediator (Eu-
ropean Code of Conduct for Mediators, 2004)
[7].

For a lawyer who combines the functions of
a lawyer and a mediator, the ethical dilemma
lies in the balance between legal representation
and neutral mediation. Therefore, the training
of lawyers in the field of mediation should be
aimed at developing soft skills and ethical self-
control [8].

The professional activity of a lawyer in the
context of the formation of the institution of
mediation in Ukraine requires not only a high
level of legal culture and knowledge, but also
the development of a complex of interdisciplin-
ary competencies that allow for effective media-
tion communication between the parties to the
conflict.

According to international approaches (Di-
rective 2008/52/EC, European Code of Con-
duct for Mediators, 2004), the competence of
a mediator is defined as a combination of le-
gal, communicative, psychological and ethical
knowledge and skills necessary for a neutral,
confidential and voluntary settlement of the
dispute [5; 7].

The main competencies of a lawyer-medi-
ator are: Legal competence - in-depth knowl-
edge of the legislation, judicial practice and le-
gal consequences of the agreements of the par-
ties. A lawyer must be able to assess the legal
nature of the conflict, but not impose a legal
position on the parties, adhering to the prin-
ciple of neutrality [3]. Communicative com-
petence is the ability to conduct a dialogue,
apply active listening techniques, open-ended
questions, paraphrasing, and empathetic re-
flection of emotions. These skills contribute to
creating an atmosphere of trust between the
parties, which is a prerequisite for successful
mediation [6]. Psychological competence is the
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ability to recognize the psychological types of
the parties to the dispute, work with emotions,
prejudices, and conflict behavior patterns.
Such competence is especially important in
family, labor, and corporate conflicts, where
emotional tension often exceeds the legal com-
ponent [4]. Ethical competence is adherence
to professional standards of behavior, in par-
ticular the principles of honesty, impartiality,
responsibility, integrity, and confidentiality. It
forms the moral foundation of the mediator’s
profession [1; 5]. Organizational competence
is the ability to structure the mediation pro-
cess, determine stages, agreements, regulate
time frames, and document results. Emotional
intelligence and self-reflection are the ability
to control one’s own emotions, manage ten-
sion in communication, and objectively per-
ceive the situation. Self-reflection allows the
mediator to be aware of the limits of his role
and to avoid imposing personal beliefs on the
parties [2].

Thus, the competences of a lawyer-media-
tor form a holistic system of professional quali-
ties that integrate legal and socio-psychological
training.

The ethics of a mediator are based on the
principles enshrined in the European Code
of Conduct for Mediators (2004) and national
codes of ethics of professional communities. For
a lawyer-mediator, they have a dual nature: on
the one hand, as requirements of professional
legal ethics, and on the other, as special norms
of behavior of a neutral mediator.

The main ethical standards include: Impar-
tiality and independence. A mediator cannot
take the side of any party to the dispute or give
preference to its arguments. For a lawyer, this
means refusing the role of a party representa-
tive and adhering to the principle of equidis-
tance [b].

Confidentiality. Information obtained dur-
ing mediation is not subject to disclosure, even
after the end of the process. This guarantees
the trust of the parties and the protection of
their interests, which is the basic ethical condi-
tion of any mediation [3].

Voluntary participation. The participation
of the parties in the process is voluntary at all
stages. The mediator has no right to force the
parties to reach agreements or continue nego-
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tiations if they have expressed a desire to termi-
nate the procedure [4].

Competence and professional develop-
ment. The mediator is obliged to constantly
maintain his level of knowledge and practical
skills, undergo training and certification, which
is a sign of the professional responsibility of a
lawyer [6].

Transparency and avoidance of conflict of
interest. The lawyer-mediator must disclose to
the parties all circumstances that may affect his
impartiality (previous relationships, financial
interests, etc.).Respect for the dignity of the
parties. The mediator is obliged to ensure com-
pliance with ethical norms of communication,
prevent discriminatory statements and main-
tain an atmosphere of mutual respect.

International and foreign experience in the
development of mediation in the professional
activities of a lawyer. The European Union was
one of the first to develop the concept of alter-
native dispute resolution (ADR) as a component
of justice. The key regulatory act is Directive
2008/52/EC of the European Parliament and of
the Council of 21 May 2008 on certain aspects
of mediation in civil and commercial matters.

It defines the basic principles of mediation
- voluntariness, confidentiality, impartiality and
legal force of agreements reached in the media-
tion process [7].

According to this Directive, EU Member
States must ensure the possibility of resorting
to mediation at any stage of the legal process, as
well as create mechanisms for the training and
accreditation of mediators, a significant part of
whom are lawyers.

Thus, mediation is considered not as an al-
ternative to the court, but as a supplement to
the justice system, contributing to the human-
ization of legal practice. In the Federal Repub-
lic of Germany, the development of mediation
is regulated by the Act on the Promotion of
Mediation and Other Procedures for the Set-
tlement of Disputes Out of Court (Gesetz zur
Forderung der Mediation, 2012).

The document defines the basic require-
ments for the professional activities of a media-
tor, certification procedures and training stan-
dards. A feature of the German model is the
professional independence of the mediator: a
lawyer acting as a mediator must refuse to rep-
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resent any party in the same dispute, so as not
to violate the principle of neutrality.

Lawyers who receive the qualification of a
mediator undergo special training lasting at
least 120 hours, which includes the psychol-
ogy of communication, conflictology and legal
aspects of mediation. The practice of judicial
mediation (gerichtliche Mediation) is also wide-
spread in Germany, when a judge can act as a
mediator in the settlement of such disputes af-
ter the case is concluded [1].

French legislation recognizes mediation as
an important part of the judicial system. The
main provisions are contained in the French
Code of Civil Procedure (Code de procédure
civile, art. 1530-1546), which establishes the
concepts of judicial and extrajudicial media-
tion.

Any specialist, including a lawyer who has
undergone certified training, can be a mediator
in France. The courts maintain lists of accredit-
ed mediators, to which lawyers can be included
after confirming their competence.

The French model is characterized by a
combination of state control and professional
self-regulation, which ensures a high level of
trust in mediation procedures. In the practice
of lawyers, mediation is considered as a tool to
support the client in finding a compromise,
and not as a competition for the result [2; 5].

In the Republic of Poland, mediation is
integrated into civil, commercial, labor and
criminal proceedings. Its legal principles are
defined in the Code of Civil Procedure (Kodeks
postgpowania cywilnego, Rozdzial 1a) and the
Act on Mediation in Criminal Proceedings
(2003).

The Polish model assumes that the media-
tor can be a lawyer, a retired judge or a con-
flict specialist who has undergone professional
training. Mediation centers are actively operat-
ing in courts, which are supported by bar as-
sociations and universities.

Polish experience shows that the effective-
ness of mediation increases significantly when
lawyers become its active promoters, that is,
they explain the advantages of the procedure
to clients, provide legal support for agreements
and facilitate their implementation [4; 6].

In the UK, mediation is an integral part
of the justice system - especially in family and

commercial disputes. The Civil Procedure
Rules (Part 31.3) provide for a mandatory offer
to the parties to try mediation before filing a
lawsuit in court.

Lawyer-mediators undergo training under
the auspices of the Chartered Institute of Arbi-
trators or the Centre for Effective Dispute Res-
olution (CEDR), where much attention is paid
to ethics and communication skills.

In the USA, the development of mediation
is more practical in nature. Most states have
state-run mediator certification programs, and
courts have established Alternative Dispute
Resolution (ADR) Offices. American lawyers
view mediation as an integral part of their legal
practice, especially in the areas of corporate,
family, and employment law [7].

Thus, mediation is an integral part of mod-
ern legal practice, which combines legal com-
petence with a culture of dialogue. It allows to
reduce the burden on the courts, contributes to
the restoration of social justice and strengthens
trust in the legal system.

A lawyer-mediator acts not only as a law-
yer, but also as a communicator and facilitator,
capable of creating conditions for constructive
conflict resolution. Further development of
mediation in Ukraine requires legislative im-
provement, systematic training of personnel
and active integration of mediation practices
into legal education.

Comparative analysis shows that in most
developed legal systems, mediation: is institu-
tionally integrated into the justice system, has
legislative support; is actively used by lawyers as
a professional tool for preventing and resolving
disputes; provides for mandatory professional
training and ethical certification of mediators;
is supported by state programs of populariza-
tion and training.

All successful models are united by a high
level of trust in mediation and recognition of
its role in strengthening the rule of law. It is
important for Ukraine to take these trends into
account when forming its own mediation sys-
tem, in particular in the field of training law-
yers, standardization of ethical codes and state
support for professional associations of media-
tors.

Foreign experience shows that effective
mediation is possible only under conditions of
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interaction between the state, the legal commu-
nity and the public. For Ukraine, a promising
combination is the German model of profes-
sional certification, the French system of judi-
cial integration of mediation and the British
model of ethical self-regulation.

The implementation of these elements will
make mediation not only an alternative to the
court, but an integral part of the professional
culture of a lawyer.
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MEAIALIIA Y ITPO®ECITHIN

AIAABHOCTI IOPHUCTA: ITIPABOBA
IPUPOJAA, KOMIIETEHIIIA TA
3APYBIDKHHUH JOCBIJ

Y cmammi posenanymo cymuicmo ma 3HAUCHHA
MedIaytl AK ANbMEPHAMUEHO20 CROCODY BUPIUEHHA
cnopie Yy mpoeciiinity dianvrocmi ropucma. I1po-
AHAMI306AHO HOPMAMUBKO-NPABOSL 3acadu Medlaty 6
Yipaini, susnaueno ocHoO8HI KOMREMEHMHOCME 1OPUC-
MA-MeNIamopa ma emurni Cmanoapmu oo nogeoiH-
wu. OOrpyHmosano ponv Mediayti AKX tHCMPyMEHMy
NIOBUIEHHA ePEKMUBHOCTL TOPUOUUHOT NPAKMUKU,
SHUIICEHHA KOWPIIKMHOCNE CYCHINOHUX BIOHOCUN 1
3abesnevenns docmyny 00 npasocydos. Yiazanvreno
MICHAPOOHULL 00C6I0 Pe2ynIosanna Mediauil ma 3a-
NPONOHOBAHO HANPAMU BOOCKOHALEHHA YKPATHCOKO0
3axonodascmea y ik cepi. Y pobomi suxopucmaro
OlanexmuMHUlE. Memoo MIHANHA NPAGosUX MPoyecis,
NOPISHALLHO-NPAGOSUTE AHATI3 YKPATHCHRO20 Ma €8O-
NeUCLKO20 3AKOHO0ABCMBa Y chept Mediauil, cucmem-
HULL NIOXI0 00 BUSHAUEHHA CIPYKIYPU KOMNEMEHYLLL
rpucma-mediamopa, a MaKoxe coylonoiuni memoou
ONA OYIHKU 20MOBHOCME NPASHUUOT CNILLHOMU 00
BNPOBAOICEHHA MEOIAUITLHUX MPAKMUK.

Y cmammi 0brpyrmosaro, wo mediayis € ne nuiue
npouebypom suptuermA cnopis, a i npopecitinor Kom-
NEMEHYIEI0 10PUCTA, WO NOEOHYE NPABOBY, KOMYHIKA-
MUBHY U emuumy cknadosi. Busnaueno, wo 20no8Humu
NPUHYUNGMU OLALOHOCTE 10PUCTNA-MENAMOpa € He-
Ynepedsicericnv, 000PoGILHICIY, KOHPIOCHYLIHICTID 1
dobpouecricmo. T1poananizosano Mrnapooro-npago-
6i cmandapmu, soxpema Jupexmuey 2008/52/€C ma
Esponeticoxuil Kodexc NOBeOIHKU Medamopis, a ma-
oo doceid Himewwunu, @paryii ma Honvuy y enpo-
BAOAHCEHHT MENTAYTE 8 CUCTEMY NPABOCYOO.

Posrpumo 3micm mediayii six enemenma npogeciti-
HOT 10eHMUMHOCTE 10PUCA, WO NOEOHYE NPAsosl 3HA-
HHA 3 NCUXONOIUHUMU T KOMYHIKAMUBHUMU HABU-
uxamu. Obrpynmosaro nompedy tHemumyyionanizayii
NI020MOBKU MeNIAMOPI8 Y MeAHCax 1WPUOUUHOL 0ceImu
ma  npaxmurxu.Pesynomamu  00cnioncenna Moxiymo
Oymu euxopucmans 8 npoyect 800CKOHANeHILA NPoge-
CUIHOT Ni020MOSKU 10pUCIS, PO3POOIEHHA HABUALLHUX
Kypeie 3 Meolauil, & maxoxnc y Popmyearnt cmanoapmie
eMUUHOL NOBEOIHKU 10pucma-mediamopa. 3anponoro-
BAMT PEKOMEHOAULT CRPUAMUMYMD NIOBUWEHNIO epex-
MUBHOCTE NPABOIACTOCYBAHH.A MA POIGUMKY KYLOLMYPU
MUPHO0 8peyNI08anHA Cropi6 8 YKpaini.

Knouoei cnoea: mediayis, ropucm, npagosa 0i-
ALOHICMD, KOMYHIKAULA, KOHPIIKM, emuumni cman-
dapmu, aromepramusHe eupPiUeHns Cnopis, npaso-

€y005.




