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PUBLIC LEGAL ENTITIES: CONCEPT AND 
LEGISLATION OF THE REPUBLIC OF AZERBAIJAN

The concept of a legal entity is widely used in 
the public law system to characterize the legal ca-
pacity of certain collective entities. Unlike tradi-
tional (private) legal entities, public legal entities 
have powers of an “authoritative” nature. Current-
ly, the concept of a public legal entity is applied ex-
clusively to legal entities created on the basis of leg-
islation and endowed with public functions. Based 
on this, the following characteristics of public legal 
entities are indicated: 1) public legal entities are 
organizations that engage in activities of state or 
public importance; 2) public legal entities may only 
engage in activities provided for in their charters; 
3) the charter of a public legal entity created on 
behalf of the state is approved by the relevant execu-
tive body, and the charter of a public legal entity 
created on behalf of a municipality is approved by 
the relevant municipality; 4) public legal entities 
cannot go bankrupt.
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legal entities is relatively new and arose only 200 
years ago in France. The current civil legislation 
of France establishes such public legal entities 
as state institutions (ministries, departments 
and administrative bodies) created by the state 
to perform certain functions of public interest; 
collective bodies created for cooperation 
between public or private persons in order to 
fulfi ll public tasks (social security fund, pension 
fund); regional and municipal authorities; 
state educational institutions; institutions 
carrying out economic activities but under state 
control (for example, state banks); Housing 
organizations that provide affordable housing 
to low-income citizens; state-owned companies 
that are considered commercial organizations 
but are under state control; state budgetary 
institutions (libraries, museums, hospitals, etc.), 
publicly funded institutions providing public 
services; judicial bodies (e.g. administrative 
courts); state funds and institutions.

To differentiate public legal entities from 
other (private) legal entities, three criteria 
are used in French administrative law: 1) the 
creation of a public legal entity on the basis of a 
public initiative, although in some cases private 
initiative is also permitted; 2) the procedure 
for their organization, functioning and control 
are determined by government agencies; 3) the 
methods of their fi nancing.

Since the end of the 19th century, German 
law has also contained provisions on public 
legal entities. Thus, according to Part 2 of 
Article 87 of the Basic Law of Germany, “Social 
insurance institutions whose competence 

In the modern period, the general concept 
of a legal entity is widely used not only in the 
sphere of private law, but also in the system 
of public law when characterizing the legal 
capacity of certain collective entities [1, p. 69]. 
Unlike traditional (private) legal entities, public 
legal entities have powers of an “authoritative” 
nature, although in Western countries this 
feature is often considered not as a fundamental 
one, but as an optional one. The absence of in-
depth studies in legal literature on the legal 
status of public legal entities is to some extent 
explained by the fact that the concept of public 



Ì³æíàðîäíå ïðàâî

134ªâðîïåéñüê³ ïåðñïåêòèâè ¹ 2 ÷.2, 2026

extends beyond the territory of a single state 
operate as public law corporations of direct 
federal subordination” [2, p. 58].

Legal provisions on the status of public legal 
entities are also contained in the German Civil 
Code of 1900, where paragraph 89 establishes 
a provision according to which the liability 
measures of associations that have caused 
property damage to third parties also apply to 
corporations, institutions and foundations of 
public law [3].

In Germany, the legal provisions on the 
status and activities of public-law bodies are also 
enshrined in the Administrative Procedure Act 
of 1976. Thus, paragraph 1 of this Act provides 
that this Act applies to the administrative 
activities of public-law bodies of the Federation, 
federal corporations, institutions and public-
law foundations. 

Thus, when characterizing the procedure 
for legal regulation of the status of this type of 
legal entity, it should be noted that, unlike the 
Republic of Azerbaijan, in Germany there is no 
single law defi ning the system of public legal 
entities. 

Unlike continental countries, in “common 
law” countries, legal regulation of the activities 
of state institutions was carried out for a long 
time without using the concept of “legal entity 
of public law”. Their legislation operated solely 
within the categories of state, local, or public 
authorities and did not grant the entities of 
these authorities the status of legal entities. 
However, individual bodies acting on behalf 
of such bodies were granted the rights of legal 
entities. This situation persisted until the late 
1990s. Currently, the following types of public 
legal entities operate in the United States:

- Public institutions created by the state to 
perform specifi c functions such as providing 
security, education, health care and social 
welfare. 

- Municipal corporations created by 
local governments to perform water supply, 
sewerage, transportation, and other specifi c 
functions.

- Public corporations created and partially 
fi nanced by the state, but operating on the 
principles of a market economy.

- Regulatory agencies. These perform 
regulatory and oversight functions on behalf 

of the state (e.g., the Securities and Exchange 
Commission, the Environmental Protection 
Agency).

- Special districts. These are created to 
address specifi c problems in a particular area 
(e.g., special fl ood control district).

- Public agencies (public hospitals, 
universities, schools).

- Quasi-public corporations (Amtrak, Postal 
Service).

In recent decades, the legislative 
consolidation of the concept of a “legal entity of 
public law” has become widespread in the post-
Soviet space. Thus, in accordance with Article 
1509 of the Civil Code of Georgia, legal entities 
of public law include not only state but also 
non-state organizations (political parties, etc.) 
created on the basis of legislation [4]. 

Article 174 of the Civil Code of the Republic 
of Moldova of June 6, 2002 establishes that 
the state and administrative-territorial units 
participate in civil-legal relations equally with 
other legal entities. The powers of the state and 
administrative-territorial units in such relations 
are exercised by their bodies in accordance 
with their jurisdiction. Bodies authorized to 
exercise part of the functions (powers) of the 
government shall have the rights of a legal 
entity only if they arise from the provisions 
of this Law or from the actions of central or 
local government bodies in cases expressly 
provided for by law. Legal entities of public 
law may also be created in other ways in cases 
expressly provided for by law. In this regard, 
Article 175 of the Civil Code of the Republic of 
Moldova establishes differences between legal 
entities of private law (legal entities of private 
law may be created without hindrance, but in 
one of the forms provided by law; may or may 
not pursue the goal of generating income) and 
legal entities of public law [5].

In some countries, the special status of 
public legal entities is also enshrined at the 
constitutional level. For example, according 
to paragraph 7 of Article 17 of the Greek 
Constitution, “the law allows the state, public 
legal entities, local government bodies, 
organizations serving the public interest, 
and state-owned enterprises to construct 
underground tunnels to the depth necessary 
for the construction of certain public facilities, 
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without compensation, provided that this does 
not interfere with the use of the real estate 
located therein” [6, p. 34-35].

The need to establish a similar legal entity 
model in the Republic of Azerbaijan is also 
dictated by the needs of developing public 
relations. Granting certain institutions the 
status of a public legal entity creates numerous 
opportunities for improving the effi ciency 
of providing certain services to the public. 
This organizational and legal form is capable 
of satisfying the important needs of public 
administration and is considered a fl exible 
form that expands the capabilities of the state.

It should be noted that in Article 43.1 of the 
Civil Code of the Republic of Azerbaijan the 
word “entity” is used in the general defi nition 
of “legal entity” [7]. In addition, Article 43.5 
of the Civil Code lists the types of legal entities 
and again uses the word “entity” to refer to 
commercial legal entities, non-commercial 
legal entities and public legal entities. However, 
in Article 2.2 of the Law of the Republic of 
Azerbaijan “On Public Legal Entities” dated 
December 29, 2015, when defi ning a “public 
legal entity”, the word “organization” is used 
[8]. It is important to note here that the Civil 
Code as a whole establishes general provisions 
on the status of “public legal entities”. To 
emphasize their specifi c role, the peculiarities 
of the creation and activities of organizations 
included in this group of legal entities and 
having closer ties with the state, the civil law 
legislation also uses the expression “public legal 
entities created on behalf of the state”.

The current legislation of the Republic 
of Azerbaijan also uses the concept of “non-
state legal entities”. Thus, in the Decree of 
the President of the Republic of Azerbaijan 
“On additional measures for issuing permits 
for the operation of certain non-residential 
construction projects” dated June 14, 2023, the 
expression “property of an individual or a non-
state legal entity” is widely used [9]. Considering 
that currently national legislation specifi es only 
three types of legal entities (commercial legal 
entities, non-commercial legal entities and 
public legal entities), it would be appropriate to 
replace the expression “non-state legal entity” 
in the text of the relevant Decree. This is due to 
the fact that the existing expression in practice 

denies the diversity of models for organizing 
legal entities with the joint participation of state 
and non-state institutions and creates some 
confusion.

 The Civil Code of the Republic of Azerbaijan 
defi nes the legal personality of entities engaged 
in state and public activities. The fi rst type 
of public legal entity includes institutions 
created by the state. Although their funds are 
state property, fi rstly, they can independently 
manage these funds and use them for the 
purposes determined by the state; secondly, 
they are separated by property from the single 
treasury that fi nances the activities of all other 
state bodies, that is, the budget; thirdly, this 
category of legal entities has independent 
sources of income either in the form of income 
from the use of property provided to them, 
or in the form of special payments that are 
not considered tax revenues to the budget of 
any public-legal entity; fourthly, they exercise 
public sovereign powers granted to them by 
the state. The last feature directly links them to 
ordinary government bodies. However, the fi rst 
three features, on the contrary, distinguish such 
organizations from the aforementioned bodies. 
This is explained by the fact that no state body 
can have property specialization in relation to 
the state itself, which directly follows from the 
very concept of a body. On the other hand, the 
legal personality of these institutions in each 
case follows from the legal personality of the 
state itself, and the specialization of property 
that these organizations possess is more formal 
than actual in nature.

Another type of public legal entity is a public 
corporation, i.e., an organization created by at 
least two participants. Therefore, theoretically, 
state participation in them is not excluded, and 
the assignment of public-law functions to this 
type of legal entity will be carried out in much 
the same way as to public-law institutions. 
However, the current legislation of the Republic 
of Azerbaijan today recognizes only public 
corporations created by private law entities in 
the form directly provided for by legislative 
acts. At the same time, these legislative acts 
grant the state certain public and legal powers 
to the relevant corporation. This applies, for 
example, to notary and lawyer associations, 
self-regulatory organizations of arbitration 
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management, and institutions of independent 
appraisers, as well as other similar organizations. 
The unifying factor of these organizations is 
that they are created by individuals who are 
subjects of private law and belong to a certain 
profession, and in some cases by legal entities 
carrying out a certain type of activity. However, 
in this case, the legislator establishes mandatory 
membership in the relevant organization as a 
condition for engaging in a certain professional 
activity and at the same time grants the 
relevant organization the authority to approve 
the rules for carrying out such activity, as well 
as to monitor compliance with these rules. 
As a sanction for violation of the rules, the 
possibility of exclusion from membership of a 
self-regulatory organization by the governing 
body of this organization is provided.

All public legal entities have in common 
the fact that they are not part of the system of 
executive, legislative and judicial authorities, 
and, as a result, are in a state of property 
isolation. According to Article 3.1 of the Law 
of the Republic of Azerbaijan “On Public Legal 
Entities”, entrepreneurial activity of public 
legal entities is permitted only in the presence 
of the following circumstances:

1) The implementation of entrepreneurial 
activity is provided for when establishing a 
public legal entity;

2) the implementation of entrepreneurial 
activity serves to achieve the goals set forth in 
the charter of the public legal entity [8].

 Unlike commercial legal entities, the legal 
capacity of a public legal entity is limited. Thus, 
in accordance with Article 5.2 of the Law “On 
Public Legal Entities,” legal entities of this 
category are limited to the activities specifi ed 
in their charter[8]. The charter of a public legal 
entity created on behalf of the state is approved 
by the body (institution) determined by the 
relevant executive authority, and the charter 
of a public legal entity created on behalf of 
a municipality is approved by the relevant 
municipality.

A public legal entity has rights and bears 
obligations from the moment of its state 
registration, and the legal capacity of a public 
legal entity ceases upon completion of its 

liquidation. Unlike other types of legal entities, 
a public legal entity is exempt from bankruptcy.

Thus, the concept of a public legal entity 
currently applies exclusively to legal entities 
created by law and vested with public functions. 
Based on the issues discussed above, the 
following characteristics of public legal entities 
should be noted:

1) Public legal entities are organizations 
that engage in activities of state or public 
importance;

2) Public legal entities may only engage in 
activities stipulated by their charters;

3) The charter of a public legal entity created 
on behalf of the state is approved by the relevant 
executive authority, and the charter of a public 
legal entity created on behalf of a municipality 
is approved by the relevant municipality;

4) Public legal entities cannot become 
bankrupt.
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