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The Constitutional Court of the Republic of
Azerbaijan has adopted more than 500 decisions.
Some of these decisions are devoted to inheritance
issues. For example, the Constitutional Court of the
Republic of Azerbaijan adopted the following deci-
sions on February 4, 2005, April 4, 2006, June
29, 2007, July 30, 2008, November 3, 2008,
January 16, 2009, October 20, 2011, December
5, 2011, December 13, 2011, July 16, 2012,
October 5, 2012, December 19, 2012, July 16,
2013, November 1, 2013, April 22, 2014, July
18, 2014, April 20, 2015, November 29, 2016,
January 15, In its Decisions of 2018, 19 April
2018, 30 April 2018, 4 June 2018, 11 December
2018, 01 May 2019, 24 February 2020, 16 Oc-
tober 2020, 08 January 2021, 19 February 2021,
26 July 2021, 16 March 2022, 28 July 2022, 14
October 2022, 08 December 2022, 19 April 2023,
26 December 2023 and 21 June 2024, where in-
heritance issues are reflected.
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In accordance with the principle of separa-
tion of powers, the judiciary in Azerbaijan is an
independent branch of government. Its prima-
ry task is the administration of justice.

The foundations of the judicial system are
enshrined in Chapter VII of the Constitution
of Azerbaijan [2] and in the special Law of the
Republic of Azerbaijan “On Courts and Judg-
es” dated June 10, 1997 [8].

The judicial power is exercised by the Con-
stitutional Court of the Republic of Azerbaijan,
the Supreme Court of the Republic of Azer-

baijan, the appellate courts of the Republic of
Azerbaijan, general and specialized courts of
the Republic of Azerbaijan.

Judicial power is exercised through con-
stitutional, civil and criminal proceedings and
other forms provided by law (Article 125 of the
Constitution).

The Constitutional Court of the Republic
of Azerbaijan plays a special role in the mecha-
nism for ensuring human and civil rights and
freedoms, fulfilling one of its important func-
tions - human rights, aimed at restoring, ensur-
ing and realizing human and civil rights and
freedoms.

F.S.Abdullayev rightly notes that the Con-
stitutional Court, as a body exercising consti-
tutional control, occupies a special place in the
system of state bodies of the Republic of Azer-
baijan [1, p. 8].

Thirty six (36) of the decisions adopted by
the Constitutional Court of the Republic of
Azerbaijan during its term of office (until May
1, 2026) reflected inheritance issues. Let’s take
a look at some of those decisions. The Plenum
of the Constitutional Court stated in its Deci-
sion dated November 3, 2008 that Article 60
of the Constitution of the Republic of Azer-
baijan guarantees the protection of everyone’s
rights and freedoms in court. The right to ju-
dicial protection is considered to be one of the
fundamental human and civil rights and free-
doms, and at the same time, it is considered to
be a guarantee of other rights and freedoms.
Not limited to the right to appeal to the court,
this right also includes justice, which is capa-
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ble of effectively restoring violated rights and
freedoms within the limits established by law.
Mandatory protection of violated rights is not
unlimited, but is possible within the time lim-
its specifically defined in the legislation - the
claim periods. The beginning of the limitation
period is related, on the one hand, to the objec-
tive moment when the subjective right was vio-
lated, and, on the other hand, to the subjective
moment when the authorized person knew or
should have known that his rights were violat-
ed. The existence of these two different factors,
as well as their not always coinciding, is an im-
portant factor influencing the determination of
the start of the limitation period. The purpose
and purpose of the instruction on the emer-
gence of the right of claim from the day when a
person should have known about the violation
of his right, in addition to serving to increase
the sense of responsibility for the protection
of subjective rights and legitimate interests, is
aimed at eliminating the indifferent, negligent
attitude that may arise towards its implementa-
tion and preventing abuses [5].

The Plenum of the Constitutional Court, in
its Decision dated October 20, 2011, indicated
that the right of ownership, which determines
the individual ownership of material goods, is
one of the fundamental rights enshrined in the
Constitution and international acts to which
the Republic of Azerbaijan is a party. The right
to property is inviolable and there are special
conditions for its restriction. The right to prop-
erty is considered one of the foundations of
a democratic society and a state governed by
the rule of law, reflecting universally accepted
higher human values. Like most constitutional
rights of an individual, the right to property
can be limited in certain circumstances. The
right to property belonging to an individual
can be partially limited in order not to violate
the constitutional rights of others. In turn, Part
V of Article 29 of the Constitution guarantees
the right to inheritance. This article of the Con-
stitution, along with the right to make a will in
a broad sense, also guarantees the right to in-
herit. Thus, the guarantee of the right of in-
heritance implies the ability to bequeath, that
is, on the one hand, to be able to make a will,
and on the other hand, to accept and possess
the inheritance as an heir. The institution of in-
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heritance law regulates civil law relations exist-
ing between the family and the group of prop-
erty law norms. The institution of inheritance
to a certain extent reflects the specific features
of both groups of norms (family and property).
Thus, this feature of the institution of inheri-
tance law is manifested both in the mandatory
nature of a large part of the rules related to it
and in the restriction of freedom of contract to
special conditions.

The legal systems of countries where inher-
itance law exists provide for the establishment
of this legal institution on two different prin-
ciples: the principles of individuality and fami-
ly-provision. The principle of individuality pri-
oritizes the interests of the owner and implies
that inheritance depends entirely on the will of
the testator. This principle implies that an indi-
vidual has the authority to determine the fate
of his/her property (property benefits) during
his lifetime and after his/her death. Thus, the
basic conditions of property rights are met. Ac-
cording to the meaning of this principle, if an
individual is not given the opportunity to fully
dispose of his /her property, he/she can simply
become a user of the property and there will be
no efforts to increase and qualitatively renew
the property during his lifetime.

The principle of family security in inheri-
tance law implies that the interests of family
members, who form the core of civil society,
should prevail over the interests of other indi-
viduals. According to this principle, persons re-
lated to the testator by close kinship (children,
husband, wife, parents) are allocated a manda-
tory share of the inheritance, regardless of the
testator’s will.

The legal institution of inheritance in the
civil legislation of the Republic of Azerbaijan
was created on the basis of the unity of both
principles.

A compulsory share in the inheritance is a
traditional part of the law of inheritance that
has a socio-economic and moral burden (signif-
icance). The right to a compulsory share plays
the role of social security in relation to a cer-
tain category of relatives of the deceased (i.e.
compulsory heirs). The Civil Code guarantees
the right to dispose of part of a person’s prop-
erty on the basis of a will, as well as the right of
family members to receive a mandatory share
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of the inheritance. Therefore, the legislator,
proceeding from the principle of social justice
in inheritance law, balances the relationship
between the state and the individual, gender
relations, young and old, stable families and
other relationships, and creates equal legal op-
portunities for certain categories of privileged
persons (children, women, people with physi-
cal disabilities) who are participants in legal re-
lations compared to others.

The principle of social justice in itself is a
mutual compromise of the interests of indi-
vidual people and social groups, because it is
precisely mutual compromise and the relative
equalization of the opportunities of subjects in
legal relations that constitute the essence of the
management of society in modern conditions.
That is why the social justice function of law in
society as a whole corresponds to the nature of
the principle of justice.

Article 1193 of the Civil Code of the Repub-
lic of Azerbaijan complies with Parts I and II of
Article 13 of the Constitution of the Republic of
Azerbaijan, Parts I, II, III and V of Article 29
of the Constitution of the Republic of Azerbai-
jan, in terms of the principle of social justice,
which is an integral part of the legal system.
The Milli Majlis of the Republic of Azerbaijan
may, within its authority, determine the circle
of persons entitled to a compulsory share in
the inheritance and the size of the compulsory
share of the heirs in view of the requirements
of the time [3].

The Decision of the Plenum of the Consti-
tutional Court dated December 13, 2011 noted
that the issue of resolving the fate of inherited
property is of great personal and public im-
portance. The institution of inheritance law
began its development in Roman law. In the
early days of the formation of the institution of
inheritance law, only one type of inheritance
law was known - inheritance by law. The in-
heritance of the property of a deceased person
could not be changed by the will of this person.
In Roman law, this rule was expressed as “solus
deus heredem facere potest, non homo” (only
God, not man, can create an heir).

As tribal and clan relations weakened, in-
heritance relations began to become individual-
ized. The first forms of this process were mani-
fested in the division of inherited property by a

father among his sons, as well as in the creation
of legacies (wills for charitable purposes) from
property destined for heirs.

All these factors have had an impact on the
formation of the modern institution of inheri-
tance. Thus, the freedom of will has developed
along with the freedom of disposal of property
and freedom of contract, along with the restric-
tions existing in the legal institution of inheri-
tance based on the law.

In countries that favored the Romano-
Germanic legal system, the institution of in-
heritance law developed under the influence
of these traditions. At the same time, the right
to a compulsory share, which limited the free-
dom of will, was included in the legal systems
of most countries. Although in most countries
belonging to this legal system the amount of
the compulsory share is determined as the
same amount for all heirs, the legislation of
some countries has determined the amount of
this share differently. Thus, according to Ger-
man law, the compulsory share in inheritance is
the same for everyone (half of the legal share),
while in Swiss law, the amount of the compul-
sory share is determined as 3/4 of the share due
to them by law for relatives in the descending
line, 1/2 for parents, and 1/4 for brothers and
sisters. According to French civil law, the prop-
erty that a testator can freely bequeath is half of
the entire estate if the person has one child, 1/3
if there are two children, and 1/4 if there are
three or more children.

Based on the principles of Roman law, the
legislation of most European countries has es-
tablished a rule for the deprivation of the right
to a compulsory share in the inheritance at the
will of the testator, if there are good reasons.
While in some countries there is a requirement
for serious grounds for deprivation (for exam-
ple, Germany and Switzerland), in others (for
example, Kazakhstan) the need to justify this is
not specifically established by legislation.

Thus, according to the rule set out in para-
graph 2333 of the German Civil Code, the
testator may deprive his successors (i.e. close
relatives) of the inherited property if one of
the following circumstances exists: if the heir
attempts to kill the testator, his/her spouse or
another heir; if the heir intentionally treats the
testator or his/her spouse harshly (this is ac-
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ceptable if the heir is a representative of the
testator’s lineage); if the heir is found guilty of
a crime or any other unlawful act against the
testator or his/her spouse; if the heir grossly
violates the duties imposed on him/her by law
regarding the maintenance of the testator; if
the heir leads a dishonorable and immoral life
contrary to the will of the testator.

In the legislation of the Republic of Azer-
baijan, the institution of inheritance law and
the right to a compulsory share in inheritance,
which is an integral part of this institution, are
resolved in a manner similar to the legislation
of countries belonging to the Roman-Germanic
legal system.

The testator may disinherit one, several, or
all of his legal heirs by will and is not obliged to
justify this, which is based on the principle of
freedom of will. The fact that the owner draws
up a will during his lifetime in accordance with
the requirements of the legislation and can de-
prive one, several or all of the heirs of inheri-
tance through the will is one of the factors that
ensure the right of the testator to dispose of his
property. However, deprivation of inheritance
by will does not apply to persons who have the
right to a compulsory share. As civil legisla-
tion provides for deprivation of the right to a
compulsory share to be carried out only on the
basis of a court decision. The provision of the
testator with the opportunity to deprive per-
sons who have the right to receive a compul-
sory share by applying to the court during his
lifetime, as specified by the legislator, serves to
create a balance between the testator’s right to
dispose of his own property and the principle
of social justice in inheritance law.

According to Article 1203.1 of the Civil
Code of the Republic of Azerbaijan, depriva-
tion of the right to receive a compulsory share
is possible in the event of circumstances that
generally lead to deprivation of the right to
inheritance. As can be seen, deprivation of the
right to a compulsory share can be carried out
in cases that generally lead to deprivation of
the right to inheritance. Circumstances lead-
ing to deprivation of the right of inheritance
are reflected in Article 1137 of the Civil Code.
The legislator has specifically defined the circle
of subjects who have the right to apply to the
court for the declaration of a person as an un-
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worthy heir and deprivation of the right to in-
heritance and the right to receive a compulsory
share in Article 1139 of the Civil Code.

It should be noted that Article 1137 of the
Civil Code does not apply to any unlawful acts
committed against the person of the testator or
his relatives, but rather determines that a person
who intentionally obstructed the implementa-
tion of the testator’s last will or who intentionally
committed a crime or other immoral act against
the testator’s last will expressed in the will, if the
guilt of the person is confirmed by the court,
cannot be an heir either by law or by will.

As can be seen, a person who intention-
ally obstructed the testator from carrying out
his last will, or who intentionally committed a
crime or other immoral act against the testa-
tor’s last will expressed in the will, may be de-
clared an unworthy heir only upon the applica-
tion of one or more of the heirs to the court.

However, when applying to the court for the
deprivation of the right to a compulsory share
of any of the testator’s heirs, it is not possible
for those persons to justify, in terms of Article
1137 of the Civil Code, that they intentionally
obstructed the implementation of his last will,
or that they intentionally committed a crime or
other immoral act against his last will expressed
in the will. Because, under Article 1137 of the
Civil Code, recognition as an unworthy heir is
disputed after the death of the testator.

The concept of actions of a person who has
committed an intentional crime or other immor-
al act against the testator, as mentioned in Article
1137 of the Civil Code, does not fully cover the
provision of Article 1203.1 of the same Code,
which states that “circumstances leading to de-
privation of the right to receive a compulsory
share, in general, deprivation of the right to in-
heritance”. Thus, although intentional crimes or
other immoral acts against the testator are taken
as reasons for depriving the testator of a com-
pulsory share, it is intended that these crimes
only go against the testator’s last will.

In addition, in Article 1138 of the Civil
Code, the legislator has established another re-
striction on the right to receive a compulsory
share.

As can be seen, from the point of view of
Article 1203 of the Civil Code, the circumstanc-
es specified in Articles 1137 and 1138 of that
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Code lead to the loss of the right to inheritance
by law, as well as the deprivation of this right of
persons who had the right to receive a compul-
sory share based on the testator’s application to
the court during his lifetime.

The provision of Article 1203.1 of the Civil
Code, “circumstances leading to deprivation
of the right of inheritance”, covers the circum-
stances specified in Articles 1137 and 1138 of
the same Code, and includes not only the last
will of the testator, but also circumstances di-
rected against the testator [4].

According to the legal position formulated
by the Plenum of the Constitutional Court in
its Decision dated July 16, 2012, the transfer
of land plots in permanent use to the owner-
ship of citizens within the framework of special
conditions established in legislative acts indi-
cates that the lands in permanent use are not
included in the inheritance mass [6].

The Decision of the Plenum of the Consti-
tutional Court dated November 1, 2013 states
that a lease agreement is a type of bilateral
agreement and a property rental agreement.
As with other types of agreements, this agree-
ment can lead to the formation, change and
termination of civil law relations.

Lease relations are, as a rule, regulated by
the provisions of the Civil Code. However, the
relevant regulation of land lease relations is es-
tablished in the Law “On Lease” and the Law
“On Land Lease”. The provisions of these nor-
mative legal acts do not exclude the temporary
possession and use of property, land and other
natural resources on a contractual basis, with
payment of compensation, the leasing of land
in state, municipal and private ownership, and
the transfer of lease rights over the land plot to
his heirs (legal successors) in the event of the
death of the lessee, by determining the legal ba-
sis of lease relations [7].

It is highly commendable that the Consti-
tutional Court of the Republic of Azerbaijan
widely applies the precedent-setting decisions
of the European Court of Human Rights.
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