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This article provides a systematic comparative
legal analysis of the legal status of the victim in
criminal proceedings through the prism of the stan-
dards of the European Court of Human Rights
and the provisions of EU Directive 2012/29/EU.
The autonomous conventional concept of “victim’
under Article 34 of the ECHR and its relationship
with the category of ‘victim’in the Code of Criminal
Procedure of Ukraine are examined. The State’s
positive obligations regarding effective investiga-
tion, the victim’s right to access to justice and free
legal aid are identified. The role of legal clinics as
an stitutional mechanism for ensuring victims’
access to qualified legal assistance in accordance
with convention standards is substantiated.

Gaps have been identified in the implementa-
tion of international standards in domestic criminal
procedure legislation and practice, in particular re-
garding the automatic acquisition of victim status,
mandatory free legal aid, and a representative’s ac-
cess to pre-trial investigation materials. The impact
of martial law on the realisation of victims’ rights
and the activities of the representative lawyer has
been analysed. The author has formulated propos-
als for improving the Code of Criminal Procedure
of Ukraine in accordance with the requirements
of the European Convention on Human Rights (
), the case law of the European Court of Human
Rights () and the EU acquis communautaire.

The author concludes that improving the legal
status of the victim requires a comprehensive ap-
proach. Firstly, it is necessary to enshrine in Part
2 of Article 55 of the CPC the automatic accrual
of the victim’s rights from the moment information
1s entered into the Unified Register of Pre-trial In-
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vestigations, without the requirement to submit a
separate application in cases involving particularly
serious crimes assoctated with the death of a person
and grievous bodily harm. This will bring domestic
legislation into line with the convention’s concept
of a ‘victim’.

Secondly, the Law of Ukraine “On Free Le-
gal Aid” should be amended to include provisions
guaranteeing victims of crimes resulting in death
or serious bodily harm the right to free legal repre-
sentation by a lawyer throughout the entire criminal
proceedings. Thirdly, the legislative conflict regard-
ing the victim’s representative’s access to pre-trial
mvestigation materials should be resolved. Legal
clinics are regarded as an effective mechanism for
clinical legal education and for ensuring practical
access to justice for vulnerable categories of victims.
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tim of crime, legal clinic, free legal aid, access to
Justice, effective investigation, Directive 2012/29/
EU, CPC of Ukraine, comparative legal analysis,
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Statement of the problem

The protection of the rights of victims of
crime is one of the key functions of any rule-
of-law state. In most post-Soviet legal systems,
particularly in Ukraine, criminal proceedings
are traditionally focused on ‘combating crime’
and ‘proving guilt’, whilst the interests of the
victim remain on the periphery of the process.
As noted by Orlean A., Pavliukovets T. et al.,
‘Ukrainian legislation contains a broad list
of victims’ rights to actively participate in the
investigation of a crime and the subsequent
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court proceedings. However, in practice, many
of these remain merely declaratory’ [1, p. 4].

The case law of the European Court of
Human Rightsitself, as further elaborated at and
on the ECHR website, has for decades shaped the
specific content of the victim’s right to effective
protection through the interpretation of Articles
2, 3, 6, 8 and 13 of the Convention for the
Protection of Human Rights and Fundamental
Freedoms. For Ukraine, which has ratified the
ECHR and, pursuant to Article 17 of the Law
‘On the Enforcement of Judgments and the
Application of the Case Law of the European
Court of Human Rights’, is obliged to apply the
case law of the ECtHR as a source of law, the
issue of implementing the relevant standards is
of the utmost importance [2].

Despite numerous attempts to reform
the Code of Criminal Procedure of Ukraine,
the actual procedural status of the victim and
their representative falls significantly short
of the standards established by the ECHR.
This discrepancy, which manifests itself in
hundreds of judgments against Ukraine each
year regarding ineffective investigations, is the
subject of this analytical study.

Analysis of recent studies and
publications

The issue of victim representation in the
context of ECHR practice has been examined
by M. L. Gribov and V. V. Chervinsky,
R. A. Popovich and V. V. Semenov,
O. P Kuchynska, M. A. Pogoretsky and
D. B. Sergeeva, and V. M. Tertyshnyk. Among
foreign authors, a significant contribution
was made by researchers involved in the
preparation of the report by the Expert Centre
for Human Rights, “The Rights of Victims of
Violent Crimes in Ukraine’ (2020), and the
OSCE Handbook on Access to Justice.

However, there is a lack of comprehensive
research in Ukrainian academia that would
systematically compare the ECHR’s case law on
the status of victims with the state of domestic
legislation and propose specificimplementation
mechanisms. Most works analyse either only
the practice of the ECHR or only the CPC of
Ukraine without carrying out a systematic
comparison of the two, which determines the
aim of this research.

Purpose and objectives of the article

The aim of the article is to identify and sys-
tematise the standards of the ECHR and the
EU regarding the institution of victim repre-
sentation in criminal proceedings, to determine
the level of their implementation in the current
legislation of Ukraine, and to justify the role of
legal clinics as an institutional mechanism for
ensuring victims’ access to free legal aid in ac-
cordance with the requirements of comparative
legal analysis.

To achieve this aim, the following tasks are
addressed: to define the concept of ‘victim’
within the meaning of Article 34 of the ECHR
and establish its relationship with the concept
of ‘victim’ in the CPC of Ukraine; to analyse the
State’s positive obligation regarding effective
investigation in the case of ECHR ; to describe
the victim’s right to access to justice and legal
aid in accordance with the standards of the
ECHR and the EU, to establish the compliance
of domestic legislation with the established
standards, and to formulate proposals for
implementation.

Summary of the main content of the
article

Article 34 of the ECHR grants the right
to apply to the ECtHR to any person who
considers themselves a victim of a violation of
the Convention. The concept of ‘victim’ is an
autonomous concept under the Convention
and does not depend on whether the person
has been granted that status in domestic
proceedings. The Court has repeatedly
emphasised that the status of a victim may
be granted if the contested measure directly
affects the rights of the person applying to the
Court [3 , p. 487].

Pursuant to Part 1 of Article 55 of the
Criminal  Procedure Code of Ukraine
(hereinafter the CPC of Ukraine), a victim in
criminal proceedings may be a natural person
who has suffered moral, physical or property
damage as a result of a criminal offence, as
well as a legal person that has suffered non-
property damage as a result of a criminal
offence [4 ]. The acquisition of the procedural
status of a victim occurs only with the consent
of the person from the moment of filing a
report of a criminal offence, or an application
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to be involved in the proceedings as a victim [5,
p. 232].

Article 59 of the Constitution of Ukraine
provides for the right of every person to legal
assistance and the protection of their rights;
everyone is free to choose a defender of their
rights [6 ]. This constitutional provision is
mirrored in sectoral legislation; Article 20 of
the Code of Criminal Procedure guarantees a
suspect, accused person, acquitted person or
convicted person the right to defence, which
consists of the opportunity to provide oral or
written explanations, to collect and submit
evidence, to participate personally in criminal
proceedings, and to avail themselves of legal
assistance from a defence counsel [4 ].

At the same time, the victim’s right to legal
assistance from a lawyer is realised through the
institution of representation. In accordance
with Part 1 of Article 58 of the CPC of Ukraine,
the victim’s representative is a person who,
in criminal proceedings, may act as a defence
lawyer — a lawyer whose details are entered in
the Unified Register of Lawyers of Ukraine
[7, p- 47]. The Coordination Centre for the
Provision of Free Legal Aid emphasises that
engaging a lawyer enables the victim to fully
exercise their rights in criminal proceedings,
in particular to monitor compliance with
procedural rights, collect evidence, prepare
procedural documents and represent their
interests in interactions with other participants
in the proceedings [8 ].

Yemelianov R. O. identifies four main
functions of a lawyer representing the victim
during the pre-trial investigation: advisory
(explaining rights and obligations), protective
(defending rights and interests), safeguarding
(ensuring compliance with rights) and
preventive (preventing criminal prosecution
and pressure on the client from law enforcement
agencies) [5, p. 232].

The advisory function involves providing
the victim with explanations regarding their
procedural rights and obligations as defined
by Articles 56 and 57 of the Code of Criminal
Procedure of Ukraine, as well as informing
them about the progress of the pre-trial
investigation. It is particularly relevant at the
initial stage of proceedings when the victim
does not always understand the complex
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procedural mechanism for protecting their
rights. Iskenderova G. T. rightly points out
that: ‘the victim entrusts the representative with
most, if not all, actions related to their defence’,
which is primarily due to the victim’s possible
lack of relevant experience in participating
in criminal proceedings and adequate legal
training [7, p. 47].

The protective and safeguarding function
is realised through the lawyer’s participation
in investigative actions. In accordance with
Part 1 of Article 223 of the Code of Criminal
Procedure of Ukraine, investigative actions—
such as questioning, investigative experiments,
the appointment of expert examinations,
etc.—are actions aimed at obtaining, collecting
evidence or verifying evidence already
obtained in specific criminal proceedings
[4 ]. By participating in these activities, the
lawyer ensures that procedures are conducted
lawfully, prevents violations of the victim’s
rights and assesses the legality of the evidence
gathered.

An important component of a lawyer’s work
isthe collection of evidence to establish the extent
of the damage caused and to substantiate a civil
claim. Using the powers provided for by the
Law ‘On the Bar and Legal Practice’, a lawyer
— acting as the victim’s representative may, by
way of a lawyer’s request, obtain information
regarding the value of assets which have been
subject to encroachment, obtain data on cash
flows in the account through temporary access
to documents, interview certain individuals
regarding the value of existing property on the
basis of contractual relations, and initiate the
appointment of an expert assessment and the
determination of the amount of damage caused
[9, pp. 278-279].

The imposition of martial law in Ukraine
by the Decree of the President of Ukraine of
24 February 2022 has significantly affected the
ability of lawyers to exercise their powers as
representatives of victims. Anisimov D. O. and
Bardin E. V. note that, despite the introduction
of martial law, the Code of Criminal Procedure
of Ukraine has not lost or suspended its
force; therefore, all participants in criminal
proceedings, including victims and their
representatives, have retained their procedural

rights [10 , p. 307].
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Bidnarchuk M. M. emphasises that:
‘pre-trial investigation under martial law in
Ukraine takes on particular significance due
to the specific conditions in which it takes
place’, since ‘martial law significantly affects all
aspects of the criminal process, in particular
law enforcement, which requires flexible
approaches and adaptation to new challenges’
[11, p. 134]. Among such challenges is the need
to conduct investigative actions in conditions of
hostilities in areas with restricted access, which
complicates the collection of evidence and the
ensuring of a lawyer’s participation.

Practice shows that under martial law, a
number of specific problems arise that hinder
the effective performance of alawyer’s functions
as a representative of the victim; first and
foremost, this is the restriction of the lawyer’s
physical access to the venue of procedural
actions. Thus, D. O. Anisimov and E. V. Bardin
note that ‘there are cases where a defence
lawyer is physically barred from the venue
of procedural actions’ [10 , p. 310]. A similar
problem exists with regard to representatives
of victims — ; law enforcement officers have
the ability to obstruct their participation in
investigative actions.

Martial law complicates access to pre-
trial investigation materials; in practice, the
victim, and consequently their representative
— the lawyer — usually has the opportunity to
familiarise themselves with the content of the
criminal proceedings only on a review basis
after the investigation has been completed,
which essentially deprives the victim of the
opportunity to actively participate in the
proceedings with a view to safeguarding their
rights and legitimate interests [5 , pp. 235-236].
Under martial law, this problem becomes even
more acute.

Under martial law, a significant number
of lawyers have been displaced from their
usual places of residence and practice, which
complicates their participation in specific
proceedings. Victims who are internally
displaced persons are often deprived of the
opportunity to receive qualified legal assistance
from a lawyer familiar with the circumstances
of the case. According to M.M. Bidnarchuk:
‘the legal profession must be able to fully
perform its function, defending the rights of

suspects and accused persons and preventing
violations during the pre-trial investigation’
[11, p. 134]. This statement applies equally to
representatives of victims.

Under martial law, there is a risk that pre-
trial investigation procedures may be used to
persecute individuals or to evade responsibility
for war crimes. The victim’s representative
plays a vital role in identifying and preventing
such violations. As Anisimov D. O. notes, ‘the
defence lawyer acts as a kind of professional
guardian of the rights, freedoms and legitimate
interests of other participants in criminal
proceedings whose rights have been violated
and require restoration’ [10 , p. 310].

In the context of the topic under study,
the issue of the participation of the victim’s
representative lawyer in the conclusion of
a settlement agreement deserves particular
attention. An analysis of investigative practice
indicates thatin 86% of the criminal proceedings
examined, the fact of compensation for damage
caused by a criminal offence at the pre-trial
investigation stage constitutes grounds for
concluding a reconciliation agreement between
the victim and the suspect [9, p. 280].

According to data from the Supreme
Court, the number of individuals in respect
of whom local general courts closed criminal
proceedings stood at 18,200; in particular,
24.5% of proceedings (4,400 individuals out
of 18,200) were closed following reconciliation
between the offender and the victim [9, p. 280].
These statistics demonstrate that the institution
of settlements is a real and widespread tool for
resolving criminal law disputes.

Iskenderova G.T. rightly notes that the
consequences of concluding and approving
a reconciliation agreement for the victim
include a restriction on the right to appeal
the sentence solely on the grounds that the
court has imposed a less severe punishment
than that agreed by the parties, and the loss
of the right to subsequently demand that the
person be held criminally liable for the relevant
offence and to alter the amount of claims for
compensation for damage [7, p. 48]. Such
significant restrictions on the victim’s rights
necessitate the involvement of a defence lawyer
acting as the victim’s representative when
concluding the agreement.
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Unfortunately, current criminal procedure
legislation does not provide for the mandatory
participation of a lawyer as the victim’s
representative when concluding a reconciliation
agreement, whereas when concluding a plea
agreement on the part of the suspect, a defence
lawyer is always involved, as compliance with
this legal principle is mandatory. However, no
similar requirement is established regarding
the protection of the victim. Such asymmetry
contradicts the principle of equality of the
parties in criminal proceedings and may lead
to a violation of the victim’s rights.

In practice, there are known cases where a
reconciliation agreement was concluded without
the victim having a proper understanding of
the legal consequences of such a step. Thus, the
Zhovtnevy District Court of Luhansk refused
to approve a reconciliation agreement because,
based on the explanations of the accused and
the victim, it was established that the agreement
had been concluded on the initiative of the
investigator, who had drafted the text of the
agreement and provided it to the parties for
signature [12 ]. The involvement of a lawyer,
acting as the victim’s representative, could have
prevented such a situation and ruled out the
unlawful involvement of the investigator in the
conclusion of the agreement.

It is also important to emphasise the need
for a lawyer to monitor the implementation of
the settlement agreement. Under Article 476
of the Code of Criminal Procedure of Ukraine,
in the event of non-compliance with the
settlement agreement, the victim has the right
to apply to the court with a motion to set aside
the judgment [4 ]. Obtaining evidence of non-
compliance with the terms of the agreement
and presenting it in court requires specialised
legal knowledge, which confirms the necessity
of a lawyer’s involvement.

The role of the legal profession in ensuring
the right to defence is not limited solely to legal
aspects. It has significant social and cultural
importance. Bidnarchuk M. M. asserts that:
‘the legal profession plays an important role
in shaping the legal culture of society and
ensuring access to justice for all sections of
the population’, emphasising that ‘the right
to a defence should not depend on a person’s
financial circumstances, therefore the provision
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of free legal aid is another important aspect of
lawyers’ work” [11 , p. 135].

Within the criminal justice system, a lawyer
acts as “a kind of intermediary between citizens
and the state, ensuring that criminal justice is
administered in accordance with the principles
of legality, fairness and equality before the law”
[11 , p. 135]. This is particularly important
under martial law, when the risks of human
rights violations increase significantly. As
O. Shevchuk notes: ‘the active application
of the institution of public oversight in the
mechanism for shaping a legal culture in
Ukraine’ is an important factor in countering
legal nihilism [13 ].

Martial law creates new challenges for
the legal profession, including restrictions on
access to legal aid, complications in conducting
investigative proceedings, and the need for a
rapid response to changing circumstances;
however, lawyers continue to safeguard
fundamental rights by providing expert
assistance and preventing potential abuses by
state authorities. In this context, the role of
the lawyer representing the victim in pre-trial
investigations under martial law becomes even
more significant for ensuring the rule of law
and justice.

It should be emphasised that, in accordance
with Recommendation No. R (85) 11 of
the Committee of Ministers of the Council
of Europe ‘on the position of the victim
in criminal law and criminal procedure’,
greater attention must be paid to the physical,
psychological, material and social harm caused
to the victim, and measures to meet their needs
must be considered [14 ]. The involvement of
a lawyer as the victim’s representative is one of
the key mechanisms for implementing these
recommendations in domestic judicial practice.

Conclusions and prospects for further
research in this area
Based on the analysis conducted, the
following proposals have been formulated
to bring Ukrainian legislation into line with
ECHR and EU standards in the field of victim
rights protection:
To reform the mechanism for acquiring
victim status — consideration should be given to
enshrining in Part 2 of Article 55 of the Code
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of Criminal Procedure the automatic conferral
of victim rights from the moment information
is entered into the Unified Register of Pre-trial
Investigations, without the requirement to
submit a separate application in cases involving
particularly serious crimes associated with
death and grievous bodily harm. This will bring
domestic legislation closer to the conventional
concept of a ‘victim’.

Introduce mandatory free legal aid for
victims. The Law of Ukraine “On Free Legal
Aid” should be amended to include provisions
guaranteeing victims of crimes resulting in
death or serious bodily harm the right to free
legal representation by a lawyer throughout the
entire criminal proceedings. This is fully in line
with the requirements of Directive 2012/29/
EU and the ECHR’s position on the effective
participation of victims.

Resolve the legislative conflict regarding
access to investigation materials. It is necessary
to repeal paragraph 5 of Part 2 of Article 56
of the Code of Criminal Procedure or bring it
into line with paragraph 11 of Part 1 of Article
56 and Part 1 of Article 221 of the Code of
Criminal Procedure, thereby enshrining the
right of the victim’s representative to access the
materials of the pre-trial investigation upon the
decision of the investigator or prosecutor prior
to its conclusion.
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